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INTRODUCTION 


"When a person chooses to write a thesis on any subject, 
he has usually some purpose. In any case there should he some 
justification for doing so. There is both, a purpose and a 
justification for writing this thesis. The purpose is to ex- 
plore the development of Indian Law on implied terms in agency 
contracts, and to make use of the mine of information furnished 
hy a study of English and American materials available on the 
subject. Further, it is hoped to make suitable recommendations 
for amendments to Indian statute Law, and to advise humbly a 
change in Indian judicial outlook, if on careful examination 
of these materials some useful thought may develop that can 
he utilized with profit, having due regard to the environmental 
and other differences existing between this and other foreign 
countries. 

The justification for writing this thesis is two-fold. 
First, there is real need for investigation of the wide scope 
of the subject; from a practical point of view, to acquaint 
principals, agents, as well as third parties who may establish 
contractual relationship with either of then, as to what is 
precisely the iliate of the law governing them. Mere particu- 
larly, it Is hoped that this study will be of assistance to 
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members of the liar, and even perhaps to the judiciary Itself, 
in compiling materials, in pointing out lacunae and in clari- 
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fying ambiguities. Agency is an important, even essential 
branch of commercial law; certainly a more complete knowledge 
of it will be conducive to the growth of commerce , which today 
is assuming, so important a place in the changing pattern of 
Indian society. 

Second, certain portions of the law of agency are embo- 
died in Chapter X of the Indian Contract Act, 1872, and that 
is a very old enactment. It is, therefore, very necessary to 
examine this enactment to find out to what extent , they may 
need revision in view of the vast changes that have taken 
place during the past nineteen years. Law, if it has to serve 
its purpose, must keep pace with the changing pattern of societ; 
and laws, enacted so many years ago cannot be expected to keep 
abreast of modem developments. Prompted by these ideas, the 
author proposes to make a humble endeavour to explore the 
subject and offer his own thoughts. 

One question, obvious enough, may puzzle the reader. 

This concerns the choice of the title of this thesis. ^Though 
(throughout] there will be a discussion of the implied authority 

Hi- 

of an agent/, the title adopted is "implied terms" rather than 
"implied authority 1 **'] fhere are two reasons for the choice of 
the title. They are,- (first, implied terms cover not only acts 
which an agent can do to bind his principal as against a third 
party but also cover these cases where an agent has some rights 




It Bust, however, b© ssadi clear that lor the present it 
1* proposed merely to examine the scope of implied authority 
of agents ao far as they bear m the rights and obligations 
of third parties* However, for a bettor comprehension of the 
scope of this inquiry it appear* necessary, briefly, to exa- 
Bine the theory upon which “these implied torso* rest. 


thili it Is correct to state that the broad proposition 
of law is that generally i the rights end obligations of parties,, 
to a eonfrset of agency^’ are mainly and usually dnm frost the 





It tm not proposed to organise here the ingredients of 
customs or usage a of trade and the tests laid down by the 
courts for their incorporation as tini its & contrast. This 
aspect of the natter will lie fully discussed in Chapter V of 
this thesis* In fact* it is not to© much to say that custom 
or usage of the trade has played a ooaspieuous part in the 
doreSopaient and eoastraetton of modem,' oomnereiat late* The 
general safe it of the contractual obligations are- usually pro* 
vlded in tli® written terns of a ©entrant, hut very often the 

— w* ■ ‘ ' ,'■» 

parties nay emit} - through inadveriaiico or el ussy timftmnwklp, 
to oarer an incidental contingency, mad If the law did mot 
pewit their incorporation in the tews of a contract the inevi- 
table result would be to negative their design. In such a case, 
dud gee have themselves supplied tews which have hail the effect 
of implementing the presumed Intention of the contracting 
parties. The tie® of the Judges always is to give "business 
efficacy" to the contract. A. reasonable explanation has often 
been offered by the Court# for doing so. They tore said tin® 
and again that they are merely trying to do that which the 
parties themselves would have ions had they thought of the 
matter*., 

the Judges bin long assumed to exorelao this function 
many years ago. Turning for s moment from implications of 
authority to the ares of implied contracts generally, one ef 
the leading eases in England, dec Med many years age, mete out 
most admirably the theory behind these implications* In the 
mm of the mcfctic 1 . the defendants, Wharf ingara, had entered 


i. |I8§§) id *.». id. 






to the Thame* Conservators. It Is 11 Ian tooting to note the 
relevant portion of the Judgment delivered by Bowen* L.J« , 

**1 believe if on® were to take all the ease*, and there are 
many, of implied warrant le# or covenants in law* it will he 
found that to all ©f the® the law is raising an lmpl lent ton 
from the presumed intention of the parties, with the ©bjoot 
of giving to the transaction such efficacy as both parties ansi 
have intended that at all events it should have* la business 


transact ion » such as this* what the law desires to effect by 
the Implication is to give such business efficacy to the trams* 
action as must have hsen intended at all events by hath parties 
whs are buetoessaen « • • » the question is what inference is 


to ho drawn where the parties am dealing with each other on 
the assumption that toe negotiation* are to haws soma fruit, 
and where they eay nothing about the burden of this umferessen 
peril, leaving the taw to raise eueh inferences as are mason* 
able from toe very nature of the transection. * 


tot® © contract with the plaintiff for the landing ansi adoring 
of certain cargo m that the plaintiff 9 a ship-owner, could 
disotorge tits vassal® at their Jetty* the Jetty extended tot® 
the river Thanes, The parties realised that %fm rmmt would 
be grounded at low water# itiil® the vessel was being unloaded* 
the tide ebbed and she settled on a ridge of hard ground 
beneath the and* The plaintiff brought an notion tor ill® conse- 
quent daautge. There was no evidence that the defendants ted 
ever guaranteed the safety #f the anchorage nor mg title to 
the bed of the river adjoining the jetty vested is the®* but 
in tli# Thanes Conservators# It Is il laminating to mt% the 
relevant portion of the juipient delivered by Bowen* l>,4* f 
"I be! leva if one war# to ink® all tho oases* and there are 
many* of iaplied warranties or eovenaats Is law* it will be 
found that in all of then the law is raising an implication 
fro® the pre tuned intention of the parties* with the objeot 
of giving t© the transaetion such efficacy as both parti®# auet • 
have intended that at all event § it should have# la business 
transaotione suoh m this* what the law desires to effect by 
the taplioatlen is to give such business efficacy to the trams* 
action as must have been intended at all events by both parties 
who are businessmen • • • * the Question is what inference is 
to be drawn where the parties are dealing with eeeh otter on 
the assumption that the mefotiaiieias are t# have sets# fruit* 
and where they W nothing about the burden of this unforeseen 
peril t leaving the law to sale* each inferences as are reason* 
able fien toe very mature of the transaction* * 




eattMW t *o^ of 

» feoliov* tli»t th# problwi— ■ «Imb to iaplr 
•• #«gf««t#4 %f ill# lesnwi Jodg«. mmh 
f i»#* ttmmmtrm l«t»n fth* ##«rt# unA 





timet. 


In Iflvao tJ&z v* Fayfe Hoyal scientific Inatrunente Ltd .*, 
the Coiurt held that there eotiltf he £ allied in the eontmi of 
employment a torn that th« servant undertake® to nerve file 
water with good faith and f Idol it;/-. 

In Marita Baker Air Craft Co, Ltd* v* Flight Eculwaent^ * 
the Co art held that in a oea tract of manufacturing agency which 
contained m prevision for it* determination, there eats an 
Implied tarn that the ©out mat could he determined ea the earr- 
ing of a reasonable notice of twelve months duration* 

The nets have been east too wide toy the ©carta in England 
in introducing the theory of the * implied tew* mm applicable to 

S* British Mevietonewe v. Leaden end Oistrftet Cimni Ltd** 
(IfSi) i K.B. 190* 90S* 

•* (i94€) Oh* 169. 

T# (If ST) A. C. 9S8. 



P* 

frustration ef contract oases for there ft is obvious enough 
that the twforesaeii change of eireunataaeee eoidd never Imre 
been fm the eenteaplaiion of the ooniracKiaig parties. 
ing the subject of frustration of contracts. Lor*! Wright mate 

ft 

in on® of his Essays thus s "that th» Court or Jury as a 
judge of fact decide# the question In accordance with wMt seen# 
to tic just and reasonable In its eyes* The judge finds fclaaelf 
the criterion of what is reasonable. The court is ia this 
sense sunk ing a ©out met for the parties, though it i© almost 
blashphsny to say m* m 

tn Implying toms late m contract the social and economic 
background cm be taken into consideration. For example m find 
that duties between employer and employee in the light ©f chang- 
ing ©irawstetwee ere today attracting the attention of the 
Courts, A striking illustration of the way in which t ho courts 
approach this question is found in ties case of VjdftehK w * l£Su& 
gtora&a Ce »*« The issue In this case m» $ whether in the 
absence of express agreement, an employer of a lorry driver was 
bound to take out such an insurance pel ley against third party 
risks as would pretest only the eaployer hlaself or whsthsr he 
lie was hennd to protect the eapleyee alee. It wee argued mm 
behalf of the eapleyee that there was aa implied term In the 
eontraet of eapleyaent that tha eapleyer weald prateet the 
eapleyee by insaranee. Oa the deelsien ef the important question, 
the Judges ware divided beth In the eeart ef Appeal and In tha 

S« hagai Essays and Addressee# p# 8«g. 
f, (fttSf) A.C, SS« 


frustration ©f oenfmei mms for 
t'lml tbs mf&r&mm e tenge ©f clrei 
Tbeeti in the eontefepletion of the & 
lag tlx# subject of frustration of i 
in one of l*is Essays ttiiig 8 s »i!ir 
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employes by ineturemoe. On the decision of the important %«i«tioB f 
tike dodges eere divided both in the oottrt of Appeal end in tbe 







down tli@ plea at snoSi tapl loot ion* fcfie einority opinion ii®«* 


©lose® that questions of tnpl lent ion a© arts© on the ground of 
changed social and economic environments. varlotui 
relationships when examined in the light of ©hang lag pattern 
of »od«m society mj invite the attention of the courts for 



onward March. 


Sa evaluating the two opposing views, expressed Is y the 
eeurtsi it east first of mil he home in Mind that the second 
view is largely supplementary to the first* There is no dedht 
that m far as the first view goes, the principles therein 



to the jtmmmmtl Intention of the eomii 
require to mmm im whether the timi 
leiuejotedi or or mist it b® 


parties* as in frustration cases* In two opp using views# 
cover tine area of osBtsmdta generally anil will l># aBA»«ltodty 
of help in tli® study of inplied mms M agmmy contracts* 
which vm now propose to eaplore. An a»deav©«r will lie uade* 
also to indicate how far in the study of this ares of our 
rarest lotion those two views are of help and assistai see# 

An emluatfon of their respective merits will then alone he 
possible* If will not be out of place to not© the view of ill® 
ftttprrwo Court of India regarding their prof e reuse of one or 
other of the two opposing view®, 

n> K.L. Kfcpur v. M/m 1'elhl Cloth a Bent-ral Mil. Co. MU, 10 . 
lb® quest Ion area# as to the principles epplieable fer lap! y lag 
tews in a contract* and hhnoheo d* delivering the Judgment Is 
the case stated the law thus s 

*The principles m which a tew aay be implied In contracts 
are well settled and it is enough to re fer Hel«iinzy*s hmm of 
Ragland, Vol. fill* fhird Edition* p. 121* where they are 
•unaerleed as follows s 

la construing a eoatraot, a tew or condition aot cuprous** 
ly stated * any* under certain oirowstsaoes* be implied by the 
courts If It is clear fra the nature of the traasaetlea or fra 
seas thing set wily found in the doeuaeat that the seat resting 
parties mist have intended such a term or condition to be a part 
^ji^f Ih^o^fcw^son ^Hwm* Such an iapltcatica vast in all 

t0« Civil Appeal Sfo* a® of tt» decided on SMMtM by the 
Supreme Court of India per I# ft* Uaaehae* )UC« baa Gupta 
and d*€* Shah* dd* 



Court* In tti# shore mm 9 m Mmmmim of tho two opposing view 
point* not go I, tod for* and it is* therefore* proHseiiir* to 
*t*t* with eonfi«e*»o©| tlio loaning of th* Bmprmm Coart tx» tti* 
regard with nay taBaetaeoe* In th# wsooooding *bnpt*r** it 1* 
proposed to exaaioe the diet toot mwmm of implied authority of 
on oc«nt* «»d ole® the profcloaa of policy owl pwrpeoe that 
Mbtorlio the principle# of low on the iwfejoot out hy one which, 
it lo hoped* will ho ©endue too t# ©Inrtiy* 
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AGK.W'S 


The subject ©f the implied authority of am agent is 
g ©vcraei In India by statutory law# It does not admit of 
categorised classification as one finds in the laws of foreign 
jurisdictions, notably of England and America* According to 
tii© English coati-on law, him! the Amorican Hestaiement of Agency, 
the following different sources of Implied authority are dis~ 
cernlhle; they are ; 

1) Course of dealing 

2) Apparent 

3) Incidental 

4) Necessity or Emergency 

5) Custom or usage of the trade, and 

0) Estoppel* 

These different classifications of implied authority will 
be discussed later on. At present, however, an attempt would he 
made to examine critically the provisions contained in Sections 
18? to 198 of the Indian Coafxmot Aot ( 1872) , that hear on the 
subject of the implied authority of an agent* 

Before examining these, it will not be out of place to 
mention, as a passing remav^ with a single except lea that the 


tmlMm statute does net specif leal ly mention Gmtam or usage 
of trade as a source of fcml led author J ty, though recognition 
is given to it in the cleelsloas of the Indian High Courts. 

‘i'his is undoubtedly a serious lacuna, e specially so when cue- 
tom or usage of trade is specifically mentioned as a ground 
for giving authority to an agent t© employ a sab-agsni antler 
tit© provisions of Section 199* 

For easy reference. Section 1ST of the Indian Contract 
Act im reproduced below s 

"An authority is mM to f>© express idien it is given l»y 
words spoken or written, It in said to bs implied whim it is 
to bo inferred fro® the circumstances of the ease, and things 
spoken or written, or the ordinary ©ours© of dealing may bo 
accounted circiimstaisce® of tit® ea«e* m 

A critical examination of this section In tit© light of 
cage law reveals the scope to be very wide, flic types of the 
authorities styled apparent, course of dealing and custom or 
usage of the trade etc. is foreign Jurisdictions such as England 
and America are included hj Indian decisions within the expre- 
ss Ion "cireuststanoes of the case®. 

A case in point is Shah Muhammad Khan v, .Ahead Alt. Khan * 

There m suit wa» filed by the plaintiff-appellant, a merchant 
in Lucknow, against the defendant-respondent , the laja of 
Salempttr, for the recovery of the price of eloth alleged to have 
keen purcbaccd hy the defendant-reepondent. The plaintiff 
claimed te.S,«3$/- for the price of tho cloth, and Is, 3, tit/- for 
interest at the rate of 19$ per annum} the total ®mm% being 


tt "* % iTsrnciisr^a^n^ 
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fM'lt&ii statute does net greeoif icai ly aeuticffi Custom or usage 
&s trade as a sour©© of implied author! ty * though sMopltloi) 
is gives to it in the decisions of the Indian High Courts, 
tfhis is undoufe tedly a serious lacuna* especially so when out" 
too or usage of trade is specif lenity mentioned as a ground 
for giving authority to an agent to employ a safe-agent under 
the provisions of Section 190, 

Fes* easy reference* Section 1ST of tin® Indian Contract 
Act is reproduced below s 

*An authority is saM to he express when it is given fey 
words spoken ex* written. It is said to fe© implied whon It is 
to fee inferred fmm the circumstances of the ease, and things 
spoken or written* or the ordinary course of dealing nay lie 
accounted elroiuastaneea of the ease, « 

A critical exaniiiation of this section in the light of 
case law reveals the seep® to lie very wide. The types of the 
authorities styled apparent, course of deal lag and custom or 
usage of tli© trade etc, lit foreign jurisdictions such as England 
and America are included fey Indian decisions within the expre- 
ssion "oirounstanoes of the ©as©*, 

i 

A case in point is Shah Mohaanad Khan v, Ahmad All Khan • 
There a suit was filed fey the plaintiff-appellant* a ne reliant 
in Lucknow* against the defendant-re spondent * the Baja of 
Salempur, for the recovery of the price of ©loth alleged to have 
been purehaatd by the ief#nda»t-re®p#Ed«iit, The plaintiff 
claimed te,3,«3»/- for the price of the ©loth* and fe»3*ii7/- far 
interest at the rate of 13# per ananas the total Meant he, 

i." xrrsrisis; wa,"w. ' 




the payment off the price* fills partlealar allegation was 
admitted without qual iff lost ion in the written statement* On 
these facts the Oadh Chief Court laid down the foil curing prin- 
ciples off law, which ®ay he quoted $ 


* Section 186, Contract Act provides that the authority 
off an agent nay he expressed or Implied* In ease® where the 
authority is not expressed, the question whether an agent had 
or had not authority to act in a particular natter on hehalff off 
the principal is to he decided according to the eireuastaaeee off 
each ease* Baring given our careful consideration to all the 









jy»®tlt®r mm la yslat is 









IS 


and ..otiscrs 1 ** iis which Justice Rowland o f. th® Pat m 
Higli Court laid do mi mi iisjiortaat principle of law 1» these 
words t— 

m t ft© elaiaiag against fit© principal mast show 

that the ml done ms within the scope of the authority or 
ostensible authority held or exercised by the agent and this 
can lie mh^m by practice as well a© by si written Instrument #•* 
**he plaintiff, ih erefore, isust show a course of dealing hy 
which it «a a practice for go©*!® to lie supplied to her through 
these servants in the ©ours© of their employment* It he shows 
such a practice, it will is® no answer for the defendant t© stay 
that toe particular items of goods did not reach her once the 
plaintiff has established that they wmm supplied to her 
servants for her use. M 

lladcafe tedly, the principles laid dot® in the aforesaid 
case are Important-, bat it to#® act appear frost the cate as to 
whether an agent, if lie does certain worfe on hehalf of his pria- 

tXtsrck 

cipal, and the my he acts with hin^ha4! been shbsequsntly 
accepted by the principal , will that practice only bind the 
principal so far as the dealing of that agent is concerned with 
that specific party or will mmh a practice further confer an 
implied authority in hi* to d© sinilar work with another person* 

8 

Maaoliar Lei v. Mat* Satina Began and ©there Is an 

Cox>e 

lapertent ? inaenueh as tie Oudh Chief Court laid down an tapertant 


2. 4*1*8. i»tf, Patna, 826. 

a* a* i# s« tsit, oudh, ass* 



Mm,* 

Although it mm he hardly deuht#d f that the prineijple 
laid down in the aforesaid ease is important as indioatlve of 
the Mop« of section 1ST of the Indian Contraet A«t, it too* 
not throw any light on the question as to what is the essential 
test to determine a aovrs# of dealing, or the nature of the 
sirensstaases whish would entitle a Court of haw to pmmmm 










receipt. 


Bmk of Bengal v. ihnnuanthan Chetty** , decided by their 
Lordships @f the Privy Council is &» excellent ease, showing 
the importance of a course ©f dealing *» a ground for contend- 
ing inpiied authority on an agent to carry ®» business in a 
particular way* The following passage fro® the Jadpsent is 
quoted below s- 

•On the evidence , , . it m® proved tint anonget ®®®h 
Chatty money leading firns it mm the practice for the agent to 
pledge the credit of the firm and that for a considerable tine 

4, A. 1,1. if Si (M.E.C,) Madhya Bharat 3314, 

5, 43 Calcutta, ill, f#C* 









Si 

similar transactions had been entered Into previously toy the 
agent without Ms authority being questioned. n 

flie importance ©f this ease liss la the fact that It 
emphasises that & well established practice mm he a source 
of implication of an authority of an agent® sad further that 
in a money leading firm the agent normally will possess the 
authority to pledge the credit of the fiw a# in business of 
swell a kind stick work is ostial « 

Am agent aay have implied authority to act in a parti- 
cular tmmwr on behalf ©f his principal® on tho basis of a 
mnrm of dealing* A wmry mmmm instance of this type of 
authority is found in eases where an agent has exorcised sons 
power® repeatedly, not given to him by hit principal, who 
raises no object ion to the exercise of such power by his agent 
mm on coating t© know of the same* The principal, accordingly 
tacitly sanctions the continuance of the practice* 

n 

In an Aiierlcaa case » Dobbs v» Zlnfc * an agent ms 
authorised to make loans for his principal and to collect 
interest but not original ly to collect principal, la hi# 
dealings with third parties, the agent repeatedly collected 
principal and remitted it to hi® principal, who received It 
without objection. It was found at the agent* s death that he 
had also collected principal which he had not accounted for. 

The principal sought to hold the borrower liable for payment 
of the principal sun on the ground that the agent had no 


«. (IfSST) 290 p. 243, 138 All. TSf. 
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stollar transactions had been entered lute previously hy Vue 
agent without his authority being questioned* * 

fiie importance of this easts lies in the fact that it 
emphasises that a well established practice can be a source 
of implication of an authority of an agent* and further that 
in a money lending firs the agent no really will possess the 
authority to pledge the ©red it of the fit® as in business of 
such a hind such work is usual* 

An agent say lave implied authority to act is a parti- 
cular Manner on behalf of Ms principal, on the basis of m 
course of dealing* A very mmmm ins tone® of this type off 
authority is found ia cases where an agent bma exercised s@»® 
power, repeatedly, act given to him by his principal, who 
raises a© objection to the exercise of such power by his agent 
even on coning to know of the sane* fhe principal , accordingly 
tacitly sanctions the continuance of the practice# 

In an American case - Pdbbs v. Ziah 8 , an agent ms 
authorised to make loans for his principal and to collect 
interest but not originally to collect principal* In his 
dealings with third parties, the agent repeatedly collected 
principal and remitted it to his principal, who received it 
without objection* It was found at ihe agent* s death that he 
had also collected principal whieh he had not accounted for* 

The principal sought to hold the borrower liable for payment 
of the principal sum on the ground that the agent had no 


6* (I92T) 29© pa* §4$, 188 All. T58. 



authority to receive the principal hut possessed ate rely m 
power to collect interest, 0a these facts, It was held by 
the Court that as the agent ted repeatedly receive# other items 
of principal and it was never objected to by his principals 
implied authority to collect principal in general ha# been 
given. 

Agency could be proved, the Court mM 9 *%y showing 
either a Contract of Agency or cirewistaiices to prove Implied 
authority by a course of dealing on the part of the agent in a 
particular capacity, end recognition of hie acts by the prin- 
cipal, n 

flier© ©an be no implied authority to collect payments 
if the principal gives notice to the pitrcimser. Hut, authority 
t© collect «y be implied tmm the fact that an agent has pre- 
viously received payments and these collections have been 

1 

approved by the principal# The authority nay be derived trem 
& single act of the agent and the recognition of It by the 
principal if it is of such a character a# to lay the authority 
to the agent to do similar act# for the principal beyond any 
question, 

The last mentioned case* though it lays down a very 
important principle of law regarding the scop® of & oottrse of 
dealing, In giving implied authority to an agent, it does not, 
however, clearly specify the elreusstanees as to what type of 
aete will confer an implied authority in the agent to do similar 

7, 3rant v, Buserlok, iSS h&wm S7i, 94 1«W* $19 (90S), 

ft, Wilcox ve« Chicago, Milwaukee ft St, Paul ft, a* Co, 

M Minn* Sftft (970) (1877), 



sets* fhe i«j!orta»c« of course of dealing as a source of 
feplietl aat&drity of an agent appears* to be a' wry convenient 
node hereby an agent* though not eapressiy authorised* way 
ossreise an authority ©a Uia behalf* provided lie understands 
the E*ina of his principal , and sloes certain act# which are 
m$i seuuen £ly approved by hia* and then, thewafiir a practice 
gives l»is m necessary authority to do stellar acts® In bwi* 
boos transact lone it is not always possible for an agent to 
receive teat ructions fro® Ills principal* and* therefore* it 
is ©oaineivo to do an act with efficacy for an agent* and lit* 
knowing very often the sated of hi# principal, can transact 
business on the aeswraace that it will be subsequently accepted 
by his principal* so the coarse of dealing occupies a predomi- 
nant place &a a source of inpl teat ion of authority for an 
agent. 

It is unfortunate that there are oaly two cases bearing 
on apparent authority of nm agent is India. Defers dun Musseorie 

Electric f raoway Go. Ltd. , and another, Daf endant-appellant 

a 

versus Jagaandar naa and others, pl&itif if f-ra spoadanta is a 
ease m point* though dealing with Ceapany Law,, way still be 
regarded as relevant to our inquiry, a® the principle® are 
essentially the sane. Some iaportant points of difference aay, 
however* be borne in aind between a director of a Conpany a# 
an agent of the Ceapany and an ordinary agent under Contract 
Law. a director is an agent of the Ceapany in hi# contractual 
capacity and he is a trustee in respect of the ceapany *e proper- 
ties. With these differences la aind* the facts ef the ©as* aay 


9. A* Z. H» * 1933* Allahabad* idl* 
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he briefly stated thus s*» 

fhe plaintiffs were Mm proprietors of a bank at Dehm* 
dan and the Cmap assy had an account with that Bank* On lltfe 
January, 1923, the plaintiff allowed the Company, at the 
areiiaosjt of the Managing Agent, My, Weltis Shaft Clil&ai, aa 
overdraft ef 2h*$S t 00d/"»* The mortjgage deed in s'lit was ex©« 
Ctttefl an 19th Jmm t 1923 by Hr* Bolin Btmh &a behalf of the 
Company in favour ©t the plaintiffs to oeenre the overdraft* 
fhe defendants admitted receipt of the eons iderat ion by the 
Company* The defendants did net object la treating the plain*' 
tiff as unsecured creditors; their only objection %m» that the 
Mortgage ms void ami not binding on then for various reasons* 
It is not necessary to examine the various grounds of sbje©» 
tie** raised in the case challenging the validity of the mort- 
gage deed as the Court found that the necessary permission net 
having been obtained by the Government ted rendered the 
mortgage M void* 

The only point of iaport&n©© that arose in the esse ms 
whether the Managing Director bad power to borrow Money and 
exeunt® the mortgage deed under the ©iroumstanoes of the ease* 
the learned judges of the Allahabad High Court relying on an 

in 

earlier ease. Ram Began Slnah r* linfassil Bank Ltd* . of the 
same Coart, laid down the following principle of law** * * a 
company la liable for all acts done by its hires tors even 
though vaMuthsrisiMS by it provided sneh sets are within the 
apparent authority of the Directors and not ultra vims of the 


10* A* X»«* 198$, Allahshad, 306. 








coiapasy, Persons deal lug boimfltle with a sasagisig Director 
entitled to asswi© that lie has all suefe powrs as k® pur- 
ports to exercise if they are powers which, aocori ling to the 
Constitution oi the Coepsaf, a Managing Birector ©an ter®. 
r ’e agroo with tine Coart below therefore in finding t hat the 
Company is bound by the mortgage m far as eonpany law is 
concern®^. * 

The principle of law stated above is correct, and is 
also supported by various English decisions ©*g» C loyal British 
Basils versus Turqi*®.! id) . It is unfortunate that the learned 
judges have set explained the Meaning of the term "apparent 
authority". The legal profess tea in India, and ■ scholars of 
law cannot rely upon the discussion as being in any Manner 
helpful to then for tracing the development of Indian tew 
relating to apparent authority of aa agent* 

4ft 

The other ease in point is tea Pertaa versus Marshall . 
The foots of the esse nay be briefly mentioned a® follows 

tea Per tap, the appellant me the son and legal fepre* 

eentative of Bab 12 Girdbari Lai, a banker, deceased, carrying 

on business at Mneaffarpor in flehar. In January, 1820 Olrdhari 

tel began to act as banker to the Mesh Chapra Indigo Factory 

In Tirhoot* In the aoceunts It is called Indigo Concern* At 

that tine Brig was the proprietor and Manager of the factory, 

> 

having an absolute right to a half share 'bn it, and being the 

it. (tBm) 24, L* J* Q*B# , 32 T* 
it* M Calcutta* TOi F.c. 




A balsa®* of *»1 1,805-4 SHI dn® fro» tho concern to th* 
Bank appeared tmm the aforesaid a o count. At ill® and of th# 
aceotrafs a statement mis aod* by Mr. Brig that It na» correct* 
The aooomti coat tuned to bo headed and attoatod by Mr* Brig 
in the iay apt® sad including that for B*«cst»*r, iSBQ* ffccr# 
ms a ©ho age la th* account* of dtauaiy# February mad March* 








a* ih® payments had be©» applied la the previous accounts. fh® 


oours® of Ills business wan rather l>«twe®a the Hank and Indig© 
factory than between it aai the actual proprietor# It uaa not 


proved that the Bank had any intimation of the ©hang® ©f th® 


proprietorship, except ©feat appeared In th« heading of th® 


sooount*. Her was there any evidence of the t«nu of the 


agresaent «m»r whieh Marshall became th« proprietor, fhar® 
my have been* probably was, mm m tie® @f th® debts or llahi* 
litlee of the concent. Their Lordships cannot agree with the 
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t© prove this agreement, by obtaining discovery and inspection 
oi docunents* If Mr# Brig mm careless, as tie m,M in Ms 
evidence lie ws, to signing the accounts as correct end 
Mr* Marshall warn negligent In net examining the aooomata, 
eeples of which were at the factory, the loss ought not to 
fall on the Bank. Hiving regard to the nature of the transac- 
tions between the Bank and the Indigo Factory, anti to the only 
Information which the Bank lad of the change of proprietorship 
(Mr. Brig coal toning to fit Manager) their Lord ships think the 
Mims If ftonasther might reasonably suppose that Mr* Brig trad 
authority, and that la the honest belief of that fact lie con- 
tinued to make the advances* They will htrnbly advise Her 
Majesty to reverse the decree of the High Court, to dismiss 
the appeal to the High Court, with costs and to affirm the 
decree of the first Court* The respondent will pay the costs 
of the appeal. * 

The principle deduelble from the above ease is that if 
the contracting party tod been mad© into an honest belief in 
the exercise of the authority to the ©stoat apparent to- his, 
fee will certainly have a remedy against a principal. This ease, 
no doubt, furnishes an excellent illustration of an apparent 
authority, though the ease does not throw any light on the fuee- 
tiea of the requirements of an apparent authority nor is there 
any discussion whether the Privy Council thought that estoppel 
or son# other source of authority earn the basis of conferring 
a right in the third party to proceed against the principal* 



Vim meaning and scope of the wefi ’Apparent a«t&«rtty' 
i;*is sot, unfortunately reeeivei the attention of the Mg«s of 
aK >V u%%h Court 4» India, ffeis attitude of callous iadUfarenea 
ftE the part of tli© Indian dodges is cot surprising as the ten 
a snfejeet of controversy amongst Judges ami distin- 
guished writers of England and America, Site precise meaning 
aaa scope of *A pimmui authority* is not yet settled laspite 
of ricii foreign material available on the subject, A critical 
examination of the coni'l acting opinion, available in foreign 
writ lags would, it i» trusted, conduce clear thinking, 

flier© are several different view® which explain the 
basis of apparent authority* 

first, the theory of agency fey estoppel, 'The factual 
eirowatiotee* under which It is applicable, require the follow- 
ing coiulitions to b© satisfied * (i) Where the principal has 
made a representation. by conduct ©r words | (if) that A Ms 
authority to act as him agent; (lit) to a third party f ; 

Civ) calculated to deceive $? (v) and ia fact relied upon by f# 

Though it is undoubtedly correct to state that the fac- 
tual position in cases of apparent authority are stellar to 
those created by estoppel, yet there are certain differences 
which must fee noted. Deception and change of position of the 
third party are the hey not# of estoppel whareaa thaw ele- 
ments are not necessary In all eases of apparent authority. 

As Prof* Whrren Seavey rightly points out estoppel Is 
essentially, a text theory based upon a misrepresentation . of 


principal ©an ala© site the third party though it explains how 


and why the third party can sue the principal® 

Though the doctrine of agency by estoppel has been 
severely criticized we also find asapl® support for it In several 
court decisions* 

j| #Sg 

Second i the American Se-siatwmt of Agency ( second) 
presents another theory, which states that apparent authority 
applies to oases in which the principal has done sons thing which 
has caused, a third person to believe that the agent has autho- 
rity to do a specific act or series of acts and the third person 
deals with the agent with reference to the appearance for which 
the principal is responsible. The merits and defects of this 
tbsory will bo discussed later on. 


13 , sections 8 and 1S». 




Tliiri s According to mm authorities th® basis of 
apparent authority way he a ©ours®, of dual lug or custom or 
usage of the trade. 

fh© author, however, is of the view that It 1® hotter t® 
regard the tens "apparent” only utier© the agent in fact tee no 
authority but appear# t© third party to have authority because 
the principal has sad© a represent® t loss either expressly or 
Impliedly to that third party. Apparent authority, therefore, 
i® no authority at all. It depend® really on a representation 
by the principal to the third party* Beaut 14 states that the 
principal*® liability depend® "upon the ground of appearance, 
i.e. upon the ground# of estoppel. * 

In Kama Corporation Ltd. v. Proved fin General Invest- 

15 

meat® Ltd, 5 Slade <?; said that s "Ostensible or apparent autho- 
rity which negatives the existence of actual authority is merely 
a fora of estoppel." flier® is on the other tend the conflicting 
.pinion of IWlln a. in a won known case *b.r« bo ha. stated 

that the doctrine of apparent authority is not baaed on estoppel. 

file theory stated in the Bestatement of Agency regarding 
the basis of apparent authority is indeed correct and it supported 
by many court decisions. The only defect appears to be that the 
nets are east too wide so as to include course of dwelling, custom 

or usage of trade also as the basis of it, and thus provide®, 

oilier sources of implication as well within the scope of apparent 

id. i« Here, tew Bsview iS§ 

Id, (Its®) s <M* id?. 

id. Eastern Distributers t, Goldring, Cits?) a Q.B, aoo. 



authority* 

I® mm Ohio case***, the facts were as follows s- The 
defendant ran a hotel in Cleveland - obviously a swell and un- 
important place, and when the plaintiff arrived late In the 
night, a nan in the lobby “who appeared to he in charge® went 
behind the counter, registered plaintiff, and tool: jewels a®! 
cash from plaintiff to he put in the safe, giving him a receipt 
thereof, signed in defendant's name. la tie bio ruing it was 
discovered that the nan "who appeared to he ia charge® wan an 
lap® isior and ted deoaaped with the jewels and cash* On an 
action by the plaintiff the defendant set up the defence that 
the person who posed as tier agent was not so in fact and that he 
had n© authority* to accept and keep for safe custody jewel® or 
©ash on her behalf# It was accordingly argued on her behalf 
that she was not liable* The court, however, held that defen- 
dant "by her voluntary act or by her negligence, had placed some 
one in a position where it would appear to any one coning ia 
to become a guest at the hotel that h® was properly in charge, 
and that therefore she had made herself by her conduct responsi- 
ble for his acts* ” The agency, the court said further, *is 
created by estoppel.® A similar case in point is a Missouri 
case 18 , in which an inpcstor in defendant's transfer office 
received plaintiff*® trunk ©heck, which was never recovered or 
traced eat. Both thee® ease® furnish ©samples of estoppel as 
be ing the basis of apparent authority* The author however, 
has ii»*s eesasnt to offer that estoppel should be regarded a* 
a distinct source of «gpl lest ion of authority and that these 
cases sheet d net be regarded as bated on apparent authority. 




Its many cases it is held that isiiere principal pat® any 
person into a position where certain powers are normally expected 
to he exercised, the principal will be hotrod by the exercise of 

those powers ewe® if the one in question lias been specifically 
withheld. 

In a Pennsylvania eaw^ , Bash v> Atlas Automobile 
Umnce Coloration - the facte were that the manager of the 
Auto finance Corporation aade an arrangement with a buyer *#1® 
was in arrears, whereby the company retool;: the car hut agreed 
to return it later, on full payment, On these facte the Court 
held that the -manager had at least apparent authority to sake 
such an arrangement. It cannot, however, be denied that there 
are limits to the apparent authority even of a general manager. 

Cases where the agent alone knows whether what he i® 
doing is in foot within his authority liar® posed problem*. It 
is well known that the freight agent of a rail road has authori- 
ty issue bills- of lading for goods received for shipment, 
and only for goods so received, normally the agent alone will 
fee in a position to know whether or not the bill represented a 
real or a fictitious carload of grain. Any person who trims to 
find out from higher appeals of the road If the hill wem genu- 
ine could only he directed to find out from the agent concerned. 

To take another faniliar example, if a local manager is autho- 
rised to hoy goods on credit only opto a certain amount and a 
potential sellar, knowing this, were to. inquire whether the limit 


19, (i93T) l» pa. Super, 4§9« 


hftd feeca reached, is the najeriiy of cases, recourse to th& 
local taasager would lie necessary# sines swell other possible 
alternatives as are credit of the hooka would fee to© slow 
for the needs of Coaster®®# 

Again, there may he a ease where an act externally 
'Within the coarse of authority say not be so if done by the 
agent net for the benefit of the principal bat for his personal 
gain# Suppose an agent authorised t© write guarantee policies 
writes one but the secret motive is off supporting the credit 
of & doubtful concern in which tie is personally interested, 
clearly not with the least Idea of beaefittiag his principal*® 
business# If we asauete in such a ease that the act is unau- 
thorised in fact, it is certainly not within the agent* s appa- 
rent authority# 

It »u»t be kept in Bind that in all flies© case® die- 
Classed above, there is no apparent authority# la the cane® 
at hand the principal has sad® »o misrepresentation and, there- 
fore, cannot he hold In say way reaponslbl®# Inept i# of all 
these legal difficult lee our Instinct t® likely to suggest that 
the principal should to« feel#, responsible# fhe situation calls 
for a sympathetic consideration of the awkward position in which 
the third party 1® plaoed, and accordingly a feeling arises 
that his grievances should he redressed# 

In the first and third of these above mentioned ease® 
the law today agrees with our sentiment. 1® the hill of lading 
oases ia which the print tpsl was one® held Hen-1 table by 


», Grant Versus Norway (1851) 1© €,B. 66§*16,L.T. (0,S,) 504 

21, Baltiaore * Ohio tlj. w, Wilton# ( 1876) 44 W&* 11, 

22, GlMion warm* Seaboard Air tine Hallway Co, (1939) 278, 

11. S. 349, 

23, Hahbro ▼. Burnand (1904) 2 1,3,19 noted la 17 Harr. URen 
m a ni 50 LQ.Kew. 234, 288. 

24, Maeklla ▼. Maoklftn (1944) SIS Naas* 451, 

25, (1893) L.Q.B. 346 noted la 19 Cal* L, lew. T®8» 7 Saw, L. 
Row. 49 «*i 9 L.Q.R. 111, 







tSie facts were that the defends sit bought a fecar house but retalaid 
the prior owner ah Manager, sso net ice ©f tits etaage.ia 
being given and the prior miner* s ncuue remitting painted over the 
door, The Manager ms authorises! t© buy nothing bat bottled ale® 
and mineral wsier® lie bought cigar® and other things on credit 
an various occasions, and for those sets of the mnager, the 
owner isa field liable. It was argued ia th© ease that there 
could be no apparent authority in the oastager, but Lillis, <1, , 
said 15 • , « ®n©« it is established that defendant ws the real 
principals the ordinary doctrine as to principal and agent 
applies - that the principal is liable for all ttoe acts of the 
agent, which ar® within the authority usually confided to an 
agent of that character, no t withstanding 1 i&itatlons, a« between 
the principal anil the agent, put upon that authority, * 

There are certain cases'* , contrary to this, mm& it lias 
also been criticised by gone eoBMentatore s bat there is no 
doubt that it represents the law i® England and tie prevailing 

i»g* 

view in Aneriea • 

The inference that snob "iaplied authority'* is given to 
the agent 1® drawn iron snob o ireunstaneea as the nature of the 
agency and the type of business to fee transacted, 

as, (if if) D, L» B* , 3S3. 

27, 23 Harr, h , Bev, 813 (P, H* Meehan) : Seavey* 39 Yale, L*«l, 

868 , 8T9-881, 598*801, Stndiea in Agency 90-91$ by Goetfliart 
and Hanson; by Montrose If Can, B, lev, 883, 

28, Brooke v* Shaw (1908) Iff Mas*, if®. 
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"Apitareal authority 1 * ncwfili!® to 8fl*tteafi te fei» tAMf 
Gi' A,geiioy is h Phrase wtd? enough to include tto? following ?** 

fi) more authority of an agent te® f»oon o^proaely 
excluded fey private lnsivnetiona of the principal # h«t tbe 
third party feeing Ignorant of the llatt.att©r«f5 5 in entitled to 
aeetisie that the agent tes authority* Is ntssh a esse* it is Ifie 
appearance of the authority that does not In fact ©silt that i» 
this situation regulates the relationship between principal nad 
third party, and awartiaily tt© phrases *appar®»t authority* 
am! "apparent scope of authority* are used ia contra «t to 
"actual authority* , in chapter S, Section i of (Howetend - fAW 
rff Agency) , which considers the extent to which a principal $* 
bound by his agent’s acts* 

(ii) fte authority apparently by an instra- 

»#nt s the principal taring by private iastrsietioas excluded or 
limited s«eh authority* 

(ili) The authority with which a person appears to he 
invested who is held out by another as fearing authority when la 
fact he has no actual authority or no authority fmm which tm 
represented authority could lie inferred. 

An explanation of these three different categoric® ie 
furnished by an examination of the «* Article SO, Section 

i t Chapter § of Bewatead* » l»v of Agency s- 

"Every act done by an agent professedly on the principal 
behalf and within the eeepe of his actual authority, tm binding 



os tfet principal, with rmpmt to persons fltaliii? with tim agent 
i» good faith, won if the net b& done fra. niriletrily in farther- 

^he agent’s own interests, and not in the interests of 
the £*rlneipal* 

®v**y act done by tie agent within the apparent mepB of 
!ii§ authority binds the principal, unions the person dealing 
i-’ith the a .font has not tea that- ia doing »«eh act the agent i« 
exceeding tils aoiSortty, « 

Certain conclusions ©an he tow from the above article, 
S'hey Baty fee stated thus s- (i) A third person ignorant of 
any limitations upon the agent s s authority privately imposed by 
the principal, the agent will appear to have the authority which 
would he itapl led f mu the circuaatatteos of the agency, 

( ii) Biers a third party feat not lot of the ©oatents of a does— 
meat enannting from the principal, which properly ©0*1 ss trued 
gives an appearance that the agent las m certain authority, note 
of the agent within the scope of the apparent authority will hind 
the principal, notwithstanding that the principal may privately 
have given instructions to the agent limiting or excluding the 
authority so apparently conferred* 

In certain cases an undisclosed principal is bound by acts 
of his agent beyond the scope of the agent’s actual authority, but 
such cases, it is stint it ted, cannot strictly be upon the basis of 
an apparent authority* The reasons are obvious for the agent 
appears to the person dealing with his to be hiaseif a principal, 
and there is no appearance of any authority to bind another* 


Miieli toifot exists 01 this prables aaci Judicial miihorities # 

*ir® n»«gre. flic ©tmt raver ay horsey© r is largely concerned 
regard tag three different eases which will new be i-lisctisscd* 

llgjlM v , Bushel 1 is sn innortant ©ass tapaiat* Th© 

frets' of the ©age nay he briefly stated tints s- 

k owned a business which wee carried in the nan© of 1 
iritis ;; as Manager. 9 appeared to be the principal. If mas 
iato Mental In the ordinary conduct ©f such business to draw 
anti accept bills of exchange. A fos%ad© B to draw or accept 
bills of exchange* 11 accepted a bill in the none in which the 
business was carried ©a® It ms held la this ease that A was 
liable on the bill* fh© second case in point is 

jjfg 

Watteau ▼. Fenwiok . which has already been discussed on 
aa earlier page* 

* 1 1 

the third ©a*® in point is Kinahan v. Parry . fh© facts 
of the ©tig® »sy be briefly stated a* follows i«* 

A appointed B at the Manager of a hotel owned by A, and 
the licence was taken ©lit in the sms® of B, wh© appeared to he 
the principal. A told B to order spirits from a certain brewery 
only, but B disregarded this instruction and ordered whisky ties 
C« It was held by the Court that A was liable to C for the price. 


20. 

(1865) t.Ihl.Q.B. ft. 
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(1693) I.Q.B. 346, Dev. ot. 
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It ®say be respectfully submitted that the act of IS, as ns ager, 
casmot be regarded t© fall within his apparent authority, as 
the nanager of a hotel, who is known as a manager only, to buy 
spirits fro® anybody lie chooses. 

In discussing the subject of "apparent authority" a 
question which naturally arises is what features distinguish 
* real * from apparent authority® In ©as® a principal consnini- 
cate® tits assent expressly or implied to the agent, the autho- 
rity is real, but is ©ate the principal notifies his assent to ■ 

32 

& third party, the authority is apparent • The expression 
"apparent authority* ms first introduced fey lord Ellenborough 
In Pickering reran® Bask and the expression gained currency 
during the 19th Century. The expression "apparent authority* 

1ms a sore practical utility too® To explain this, suppose 
that T is about to contract with A, who claims to be acting 
for and to hare full authority fro® P. What is T to do in this 
situation ? He has three and only three alternatives. In the 
first place he nay refuse to deal with A until he has consulted 
P, This would, needles® to say, be the safest thing to do} 
and indeed, long^oreford, C.J* , told a disappointed third 
party, newer to be wise after the ©rent. Though, it 1» undoub- 
tedly the best course t© adopt, the precaution of first combo- 
nieatlng with P would Rake a law of agency Quite redundant, 
sinoe f would be contracting with f wither than with A* In the 
second place, T nay deal with A on the understanding that what- 
ever happens, he will have an action against A personally* 

82. (1812) ii last. 38, 39* - Art J Q93®, 

83* (1812) 18 last* 88. 





which aay wall appear broader than P Meant to be. 

It is suggested that it will be desirable ia the 
interest of clarity that the different sources of an agent 9 # 
authority are m evolved ae a©i to overlap each ether* With 
this doainant Mm in view it would be better if “apparent 
authority 1 * is not aired up with a course of dealing, estoppel 
or holding out. 

Having emained the different views presented by 
Jurists regarding the nature of “apparent authority*, and hear- 
lag in ®ind that it is desirable that the different sources of 
inplieatlen be kept entirely separate, it appears t© the author 
that the scope of apparent authority after eliminating course 
ef dealing, estoppel, holding out or custom or usage of trade 
as the basis ef such authority, the only real cases which appear 
to be severed by apparent authority are where the principal has 
permitted er caused an agent to acquire a reputation ef having 
authority to do certain hind ef things which reputation nay be 



ti<m» and it® ingredients will set out ©r a new Section may tee 

sided subject to the sane eoaditieits* mrrrnn Seavey, a distil 

gai steed Jurist of America* is precisely of tteis opinion, with 

ttee only difference that he is inclined to Include cnees within 

the seeps of apparent anttecrity where authority tey implication# 

arise In* the enston or usage of the trade* It is already 

* 

admitted earlier that this view dee® not appeal to ttee author 
inasmuch as there will tee an ererlapping of two distinct sources 
of implication into one* 

An important tnesilen arise# for determination onder 
Section lif of the Indian Contract Act* to witf can a wife 






cS&wa say toe briefly stated .a# follow* Par®!, the wife of 

Pasi and her husband's brother jointly execrated a bond on the 
1st January, 1ST 5 for the payment of moneys borrowed to pay 
a debt due toy her husband and his brothers &ai hypothecated 
the family house a# a Collateral Security for the repayment 
of such Honeys, « The following passage frm the judgment Is 
quoted here *• 

*Eespoi»ie»is »m& not only the obligors, bat also *pp*"» 
llant, and claimed to aalra hi® liable to person and property 
Jointly with the obligors, for the whole debt; and the lower 
appellate court tee allowed the ©la to on the ground that the 
husband is liable for the debt contracted toy the wife. This 
liability, however, cannot be imposed except when the wife bae 
bad express authority from the husband, or under olreusiatanoea 
of snob pressing necessity - that the authority nay toe implied, * 


4, UUM* S All. 122 (1881), 



1-aarmeil Judges «dvaao«d various reasons for not holding 
tlie appellant liable* Th my aay be stated time; firstly the 
money mis borrowed fey the wife to pay an instalment of a debt 
due by the appellant anil to obtain soaey for eacpensoe of cut- 
Italian, la saeli a case obviously tlie question of ilia wife 
ps saosaiag an implied authority could not arise in respect of 
the first item and secondly regard lag the money taken for cul- 
tivation, there was so evidence to show that It waa i» fact 
required for cultivation for her husband* e land or that she 
personally received any money on that account, fhe loan, added 
their Lordships, was takes for a joint purpose of the Hindu 
Fatally and hone# no implication of authority could arts® In the 
wife to pledge her husband * s credit. It tsas really a surpris- 
ing feature of the ©as* that the plaintiffs dealt with Paarai, 
the wife of the appellant, as making th® disposal of the pro- 
perty in her own right and slid not look upon the husband as in 
any way responsible for the debt, *Fb# learned Judges® having 
Am regard to the circumstances of the ease stated above, held 
that the appellant and Ills property wore frost liability 

in lieu of the debts incurred by his wife, fhe only point that 
ms considered by their Lordships ms whether there w»s such 
pressing necessity as could be regarded sufficient for giving 
iatplied authority in th® wife to pledge her husband 9 & credit. 
This ease, undoubtedly shows a very narrow approach to the ques- 
tion ef the implied authority of a wife to pledge her hatband* s 
credit, by their Lordship® of the Allahabad High Court, for 
Implied authority nay arise mt merely on ground of necessity 
but from ether seurees as well, already referred to earlier. 
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Credit, however, mm b© given to the honourable Judges* 
i#!to decided the oils® for laying down as toportant principle of 
law, though couched to a »©iptiw© fern that a wif® can have no 
topi led authority to pledge tier husbands credit wti©js the loan 
is not taken solely for her husband® s benefit* 

Another ©as® of considerable importance ia Oirdi utri Is! 

sa g* 

'Wm t* Crawford *% also decided by their Lordships of the 
Allahabad High Court. Sere, a ©©rials W, Crawford and Ills 
wife w* Crawford had lived together ever since their Barring® 
la 1855* The husband had always given 8s. 220/- per aonth regu- 
larly to his wife by my of allowance to meet the household 
expenditure and all her mm espouses* Mine or ten year® prior 
to th® filing of tli# suit for recovery of ft?. 589-2-9 by the 
plaintiff, Gfrdhari Lai. Mrs, W. Crawford find been borrowing 
mmy in her own nmm by rnqqas or note# ©f hand from tin plain- 
tiff, The loan was talon for paying interest on old debts 
contracted by tier. It transpires tmm th® evidence on record 
that one of the loans was applied to the payment of the flret 
debt, which was incurred for payment of aedieine, during 
Mrs. Crawford* « illness. It is also clear from evidence that 
Mr. Crawford knew nothing about these loans and that he never 
authorised bis wife to borrow money. On these facts, the 
learned Judges laid don the following principles of law which 
is quoted below *- 


as. I.L.B. (list) § All. 14f* 
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to# applied, as for instance, of B&my bat to a wife to »©@t 
soffli® emergent need, list of aawisiv# 'borrowings over a ©oast— 
derail® period, the debt having increased by high rat© of int- 
erest# We dismiss the appeal with costs. * 

la order to appreciate the merits of tfie judgment it Is 
necessary to consider the reasons advanced by the District 
judge, for the simple reason that the learned Judge* of the 
Allahabad High Court have referred t© the ©pinion of the Dis- 
trict Judge with which they are to complete agreement. 

fh# Judgment of the District Judge of Cawnpore is <J«otad 
fceiew »- "The husband to this cast ©out ends that to® is not 
ItoM© for his wife 1 ® debt. It to contended that, toeing a 
Government servant, hi* family c®«Id have got medical. Mvl®« 
without paying for It, and that Mrs. Crawford «s not justified 
m borrowing without her husband to knowledge to pay off previous 
debts. I think the transactions are merely simple loan trans- 
actions, and «© topliei agency on the part of the wife ©an to® 
pwed to this ©as#. It is w* ehown that plaintiff looked to 
the hnsboadto credit, or that the hnsband ever paid Ms *ife’s 
d«^ts for her on any previous occasion. It does not appear 
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tliat ilr* Crawford ms to fee called oa it? execute the bond la 
ip, mm* of plaintiff. X, therefore, dismiss the appeal of 
Hrs. Crawford and accept the appeal of Mr. Crawford and f fad 
fite not liable for this debt. *» 

fh© Court* s finding that a© agency was established 
between Mr# Crawford and Mrs. Crawford, appears to haw© been 
based on the following reasons s— Firstly, that the husband 
newer authorised his wife expressly t© take loan; secondly 
tli® husband newer paid any of the debts ©out rooted by his wife; 
thirdly, that there isi no necessity to take loan for medicine 
as this expense would haw© been borne by 8owerw©sit| and 
fourthly, the wife newer interned Star ftndband as t® tier taking 
loan! and fifthly, the plaintiff newer advanced any loan to 
Mrs# Crawford considering her to be agent of her husband, and 
that he had m reason to believe that she w&s acting in that 
capacity. The various reasons advanced by the learned District 
Judge, Cavnpore, leave no too® for doubt that the wife could 
not be regarded as an agent of her husband for the purpose of 
pledging the credit of tier husband# 

The wife, under the circumstances of the ease could 
neither rely on incidental nor apparent authority, nor a course 
of dealing nor estoppel, mr ratification, nor ©aston or usage 
of the trade for playing the role of an agent for her husband* 
The Jadpteat delivered by the learned Judges of the Allahabad 
High Court cannot, therefore, be assailed on any ground, but it 
ie unfortunate that the opinio* does not Hmmh the grounds on 



which authority sight have been implied in favour of a wife 
to pledge the credit or tier husband for her debts* Mewerthe— 
the Judgment is sigaifieaat ce indicating the olitw* 
stances in which it eaanet lie so implied* 

A ca.se in paint is { firm) Bahaa tol-Bhagiaai Baa, 
plaintiff-appellant versus M* Purcell and ethers, defendant- 
oppoaita parties , in which his Lordship Justice Hiassatullah 
stated i- ®Tfie learned Judge of the Court below does not 
appear to haw appreciated the paints which mm in controversy 
between the parties, f? a# between the plaintiff and Mr* Purcell 
several questions of law and facts arise* If the aim melsuaw- 
lodged to he due to the plaintiff by Mrs* Purcell on 2nd June, 
i§34 represented the price of household necessities which 
wure intended for the family. Consisting of Mr* ©ssi Mrs* 
Purcell , and if they can he considered to he necessary far 
person* In the posit ion of lift occupied by the defendants, 
the Court say well infer that the wife had authority to hint 
the husband* " But ms there was not enough evidence to Judge 
the case on its merits, the learned Judge remanded it to the 
lower Court to determine (1) whether the whs of 85*600/* 
referred to in the document dated 2nd June, 1934, we® due to 
the plaintiff in respect of necessaries suited to the style 
®f living of Mr. and Mrs. Purcells (2) Whether Mr. and Mr®. 
Purcell lived together as husband and wife, and the latter 
Managed the household affaires and (3) Whether under all the 
elreuastaneee appearing in evidence, it is reasonable to infer 


$6* A* 1.1. 193® Allahabad# id®. 
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ttet Mrs, Parcel?. had express or Implies authority to pledge 
ilte credit of her husband for nasessayles of life suited to 
their style of living, 

f bough the ease ms not finally disposed of (by the 
l€arr*e« 'fudge of the Allahabad High Court) it is possible to 
read into the order (passed by his) , certain important prinei— 
pies -that must be bona® In mind while deciding a ease ©f an 
luplied authority of & wife a* am agent of Iter husband, Those 
principles are that It Is necessary to find out from the foots 
of a oast whether the relationship of husband and wife exists 
In fact, whether the wife is managing the household affair* 
and further whether the article® purchased by the wife are 
necessaries according to their station in life. If all these 
questions cam be answered in the affirmative the Court ©an 
decide in favour of the wife as being possessed of an implied 
authority tc pledge the credit of her husband for her debts# 

Another instructive case In point is Kanshl Ran, plain- 
tiff-petitioner v, IS, Hisbett Stiedwa and another, defendant- 
respondents , decide# by hie Lordship Justice Jai liSl of the 
Lahore High Court, f lie principle of law laid clown by hi» may 
be reproduced in his own worts as follows t- *fh« law m ths 
subject appears to be this, ordinarily the husband is not liable 
for any debts incurred by Ms wife merely by virtue of the 
relationship of husband and wife, but If the wife is managing 
the household of the husband, them she is to that extent his 


»f, 1990, Lahore 18. 
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agent, and binds feta fair any liability incurred by bar in 
Managing the household. If* however, articles of necessity 

f 

are supplied to the wife then t© that extent the husband Is 
liable because of his legal duty to maintain his wife and 
th© consequent implied agency of the wife to pledge the credit 
of her husband* If the husband and wife are living separately 
by nutual consent and the wife has no other means of ehhsis- 
ten©®, then husband can claim to be absolved from liability by 
proving inter alia that under the tews of the separation he 
bad agreed to make her an allowance and that such allowance 
has been paid by him, otherwise his normal liability to main* 
tain his wife continues. * 

The judgment delivered by his Lordship Justice Jai Lai 
of the Lahore High Court, undoubtedly represents the correct 
law, but it is unfortunate that it does not throw any light 
on the meaning and scope of the term * Necessaries* and an 
explanation of the term would have been of the utmost impor- 
tance to litigants and Judges alike in future law suits* The 
English Law on the subject is to the same effect* Bowstead 
in his Law of Agency has stated that where a husband and wife 
live together, the mere fact of cohabitation raises a preemp- 
tion that ebe has authority to pledge hie credit for necess- 
aries suitable to the style in which they live* Bowetead Is 

supported in hie view by the decision in the case Pmquin ▼* 
a® 

mMmWmAmWm t 



to* laid down that if the wife had means of tier out sufficient- 
IF Bmple to provide for her &wn private necessaries, she had 
probably no implied authority to pledge her husband* s credit 
for stselt necessaries,, a# distinct f mm household necessaries* 

An illuninatlng ease ia point is Dr. Kanhayalal Bisandayal 
Bhlwapurhar, plaintiff -appellant versus XndarohandJ i Btealxwlji 
Sisodia and others - dsfendants-Non-applioants , the facts of 
the case nay be briefly noted as follows 

The ease of the plaintiff, an eye specialist was that 
Lanaibal, a Hindu woman, consulted, and requested him to get 
the extract in her eye removed and entered into an agreement 
to pay the operation and incidental charges. The plaintiff 
performed the operation and filed a salt for the recovery of 
his aforesaid charges against the husband of his patient. The 
evidence on record showed that the plaintiff directly settled 
his fees with his patient in her personal capacity and not as 
an agent of her husband. It was also proved by evidence that 
Laaatibai was not completely cured of her ailment. The question 
that arose for determination in this case was whether the defen- 
dant, husband of Lasnihai could be held liable for the liabili- 
ties of his wife, under the circunetanoes mentioned above. In 
ether words, his Lordship Justice Niyogi of the Hagpur High 
deurt was called upon to decide whether Laxmibai could legally 
sis&e her husband liable according to Section® 08, 70 and 187 

8 ®, (1088) S Q*B. 77® C*A. 

40 , A.I.IU (84) 1847 Jfagpur, 84. 




9 $ tlie Indian Contract Act® .Seplyiag on goa# earlier deeiM 
esses, citation® are sectioned as i under (I) 3 Ail. 123, 

(ii) A. I*«, , 1929 Lahore and (iii) A® I® a* 1933 Madras 686, 
i».i« Lordship laid down th« following principles of law which 
are being quoted s- 

®Ia India, the capacity of a m»wm t© contract is not 
effected by her isnrrSage, either tinier the Hindu or the 
eftihes* md@,n Law* Then* is no disability attached to a Hindu 
ftMi&.le; Married, er u*®asxt@d to preclude tier froi® ©titering 
into b contract either on the grotstd of sex or coverture® In 
tern® of 8. 187 » Contract Act, an Indian wonan, when she eater® 
into a contract with the consent or authority ©f her husband, 
is treated as hi® agent and her act is sad® binding ©a Mr 
husband and in carta in eireunstances the law empowers her even 
without hi® authority, to Mai her husband*® credit * * * other- 
wise a married woman cannot bind her husband without his autho- 
rity but she nay be liable on her Contract to the extent of her 
stridhan property* So# I Bon. 12i. Th# person who deals with 
a married woman nust plead and prove in what capacity she 
purported to eater into Contract with Mw as an agent for her 
husband or as a principal on her own account* * The plaintiff 
had contended that in view of Sections @8 and TO of the Indian 
Contract Act, the husband was liable for the debt contracted 
by his wife* This plea was answered in the negative by the 
learned judge in these words i- ^Indeed Sec* 68 deals with the 
«ntp$ly of necessaries but that is in respect of a person incapa- 
ble ef entering into a Contract or »any on® when he is legally 


to support i* e« the dependent of a person Sfieoeipetent 
to contract. Indarefcaadji mg not ineonpetent to eojitraci, 
tiie faction is inapplicable to feiia. As to ??©c# TO, it oust 
lit observed that tlx l.» section cannot fee availed ©i by a person 
who re lied ©a an express ©oniraet as the plaintiff alleged to 
have entered into with Sit* UtsBibai in the case* f ffe© baafeaad 
never entered into the picture wh on the plaintiff settled the 
teras with her. Xor la there anything to show how the husband 
received any benefit. It is ©sly actual benefit which will £nr*» 
nlsfe a ground of notion. If the wife had been eared of her 
a linen t completely, perhaps that ©Irens stances might be material , 
bat there is no evidence on the point* For the foregoing 
reason# 1 hold that Indraohandji is not liable* 

The Judgment delivered in the above case, though well 
reasoned, and supported by Indian and English aixiterittes, fail® 
to take into consideration sec* 333 of the Indian Contract lot, 
18?2* Section 233 is here reproduced m ln eases where the 
agent 1® personally liable* a person dealing with hist smy hold 
either hla or hi# principal, or both of the® liable*'* <*• 
section has been interpreted differently by different Judge* 
of the Madras High Court. Coaits- Trotter C.J., in 
Knttl Kriehnan Mai v* Appa Nair^, held that though the wording 
of Section 333 of the Indian Contract Act, iifSS# was very «af@r» 
innate, it ea® intended to mprodnee the Engl leh l*aw# f he role** 
v*at portion of the Jodgnent nay be stated thus i- *1 have 
none to the eoxtelneion that what the seetion neams la that the 
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poison doft&ing with, tig person through the ageat may at his 
©lection sue either or he nay sue both of them alternatively 
In a ease where ho is not sure whom hie exact remedy is 
a galas | j hat 1 tm quite clear ©a the point that the section 
oai* only he construes as aoaaiiig that lie nay sue hath principal 
ana agent in the alternative, and that he cannot get judgment 
against both of them Jointly for the a»i»it sued for* Th&t 
wills he to turn & liability which is clearly Mutually exolu- 
sire ini® & Joint liability. » a Division Beach ia totes 42 
haw® dissented from Cent is-Tro t he r C* J* ia the ease discussed 
above* teach C, J, , observing: "fher® is no ambiguity in the 
language used in the Section, anil 1 am unable to see anything 
unreasonable in the rule, which it embodies . . , * 

In an earlier Bombay ease Shivlal Motilal v* Birdlclmai^®, 
ii was held that the Section created a Joint liability. In the 
light of these judicial pronouaceaeiits, and also looking to the 
plain meaning of the language of Section 233, it is difficult 
to give it a meaning otter than tlmt which commended itself to 
teach C, J* and his brother dodge in Madras* 

fh# learned Judge of the Nagpur High Court stated in hi® 
judgment that the plaintiff not tewing proved that Laxuibai 
entered into a contract with him as the agent of her husband 
could not make him liable* For the reasons stated above, it i® 
respectfully stem it ted that the decision is erroneous* 

42* a* I* ft* It2t* Uaekus, 520 ( Sbaatsuddln Ravuthar versus 
mm Mince & Co.}* 

42. (191T) »Cte L.S. 3f0* 40 I.C. 114* 
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with the oirouastanMi under which an agent baa Implied autho- 
rity to appoint a sab-agent, Sect ion i leaves custom^ and usage 
of the trade to the reala of Judicial decision and so is Section 
311, which indirectly Bales custom or usage of the trade as a 
source of implication ©f authority. It follow#, therefore, from 
this bread classifies tics that though the power of a court is 
comparatively unfettered aai unlimited under Sect ion 1ST, inas- 
much as thi language of the Section , , , •‘Cireimiatancog of 
the case* 1 undoubtedly confers a wide discretion on a court to 
bring within the scope of it all cases of implied authority, 
but in view of the bread classification of the Implied autho** 
rlty of an agent, we find that courts have decided cases only 
under course of dealing and apparent authority, though not sfcutt- 
lag its door for consideration of cases arising out of estoppel* 
legal development in any branch of law Ms never been uniform. 

It has usually adopted a circuitous and slg sag path. Am 
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Just let puts it n ffee life of the law lias sot been 

I 04 I© feat experience* * mm history of English mmmrn law is 
replete with such instances* Legal developisont of its© branch 
©f law 8 flfeich is being hex*# iaf'estig&teS* d#e§ not show any 

Oaforianately, ear Indian Judge® have 
nm%T tak< * n th ® trwfcle of indicating precisely the smim ground 
f)t thtfir d8fiision ( and have taken shelter behind an expression 
of wide import ®eirea»*taiic©® of the case* « f© take an 
example for the purpose of illustration, the mm 
IMll8I^l^^b CTj 3^ |j^_j^rig8...1hamni Singh sad others^ 5 say be 
sited* In that ease, though there we a clear course of deal- 
lug empowering the agent to bind hi® principal by his acts, mm 
fails to understand why the court did met state how far in 
deciding the case they relied ©a a coarse ©£ dealing, and how 
far ob the 4 circi»stan©«« of the ease 4 , curious enough, the 
learned Judges of the Oadh Chief Court do not anywhere indicate 
in the body of the jiidgpeni as to what were the 4 ©ireuastsn®©s 
of the case* which persuaded the® to take that view of the ease* 
other decided ©as#® on Section 1ST disclose the same lack of 
approach with the inevitable conseiiiieaces that an advocate is 
at a loss to understand the trend of the discussions, A client 
having a oase based on Section iif , cannot have the benefit of 
correct legal advice; for a poor Indian advocate has no Materials 
on witioh to give hi* advice* One essential function of Judicial 
interpretation of haw is that precedents will be a source of 
authority for future litigation, but alas, there is none in 


44* Shines * Ccsncn tow* 
4S* a* i#s* m?, mm tit. 
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pmp*r itttorpiotaUoa. mm aa« eoatiwreroiirt ©*••• ©an ©aoily 
b® di*po**d of I ly th® mnr t» I mmm»® of fho wido import of in* 
tm *elrotok«tane»« of tbe case’. Cortainty ia tho law oaa bo 
it tb# Utnad £«flgo« of ©or ImUm High Courts, tbo 
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Supreme &,rari of India a&ke it & point to eluboxate Vm idea 
td a con rs® of dealing, and apparent authority anil statu 
specif ically, to «Mt ustsat they hare been influenced to 
their »ieeieioii on. the Isasis of a particular scare© of implied 

i-inttiority. 




la the law of agency g certain prebleiis are pre<3oaiB&nt« 
■'hm Major problems are liow a business mm b© run smoothly ant at 
the sane tine to balance the interest of the principal 9 the 
agent- and the third party who coses ini© contractual relation- 
ship with the principal through the agent* Certain amount of 
authority the law most necessarily concede in favour of an 
agent before he can properly run the business. The third party 
should have adequate assurance that he is treading on safe 
ground in contracting with the agent* This hypothesis gives 
rise to the recognition of incidental authority, broadly 
gspealting, incidental authority signifies that mi agent hm 
power to do acts which are usual aai necessary for carrying on 
that particular clast of business. The third party in dealing 
with the agent ha# then a right to prestuse that the agent 
possesses the necessary authority and so he can contract with 
hist with inpunlty. Agency 1® essentially a mmmmi&l rela- 
tion, The third party has neither time nor opportunity to 
find cut the extent of authority of the agent which he has 
received fittn his principal in an individual cat®, the authority 
thus has to he classified and taken at a face value. 

The general agent as distinguished frets a special agent, 
nust he deewetf to possess sene usual authority without hindering 
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a ti-aus* via-a principal knmm ©r Is afclessi expected to know 
■ Siii *i!>P© li.-.ts an agent for transacting business li.ia vonetors 
ll not foe carefully examined, The principal ordinarily knows 
&r smnid snow that the agent will not usually sent ion a lack 
^-Jthority, for business, ©Ihersis® will be placed in jeo— 

.?.st rdy* A faithful and honest agent say at tiroes toe tested to 
overstep fais authority isi the desire t© transact fits business 
sBiseesaialiy, It Bay he argued that if the third party has any 
acmlits regarding the agents* lack of authority lie seed not deal 
-■itii such a agent but if business 1® to continue, such an argu* 
rumt haw m place and mist lie discarded, The object of the law 
i *-< to salve difficulties and adjust relations, both in social 
tsidui conus roial life, 

Th& recognition of incidental authority in an agent is 
necessary in the interest of business and the policy ©f the law 
in giving recognition to it is the expansion and sRooth running 
of business, Flxaalning the question fro® the practical or 
htisiness pot- t of view, we find that the third party in dealing 
v*‘ith an agent looks t® his ostensible and not his actual autho- 
rity, As such if the agent has no such authority but derives 
it every ttm tmm bis principal, the third party has no cowaon 
Meeting ground. This would certainly paralyse business transac- 
tions, The principal stands to lose nothing by the recognition 
of incidental authority in his agent as he can always withdraw 
it by notifying it to the third party* In short, without 
abrogating the principal *e right of Modifying the authority of 
his agent, law has devised an excellent Method of tackling the 






ierraeS in writing or verbally "it is# unless the contrary 
Manifestly appears to be the intent of the party# ali»ys 
construed to include all the necessary and usual means of exe- 
cuting it with effect”*'® 



Zm Raoehbaun v. Baleen# I»B*(19C0) 2 Ch. 26T, 2<9. 
3* Story* e haw of Agency, Art* 58, page 49* 

4* Cooney y* Bavie, (1941) 112 Mont* 608. 
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It is not proposed to exsaine In detail, at this stag© 
tli© English and American lav hearing on the 'incidental autho- 
rity* of an agent unless the Indian taw on the subject fa&s been 
critically and elaborately examined. 

A question of considerable importance arising trader sec- 
tion 188 of the Indian Contract Act, 18T2, is under shat elr- 






64 - 

authorized by the respondent to enter into a contract wit* a 
third. party to sell, (his principal* s) hoaoe, 

Secondly, whether the appellant ms entitle#, to eoaai- 


sslen if so what ws the aannnt of it 9 
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willing to purchase the property fox %* t»10 t f?0% and by latter® 
exchanged with them ok 2nd Ime, 1943, h® purported to eenelut 1® 
a contract for the sale of the property nn?l commoailcated the 
sane to the respondent by a letter® In spite of receiving 
this information, the respondeat enter©# into an agreement on 
®th <J one, 1043, with a nominee of said persons for the gale of 
the property for Es* 1,05,000 and finally executed a conveyance 
in their favour os Bth Paces* er, 1943. The appellant there* 
upon, brought the suit alleging that the contract concluded by 
Ms with the purchaser on 2nd June, 1943, ms binding on the 
respondent and claimed for payment of fe»6,f>r?$ as remuneration 
in accordance with the terns of the contract, entered into 
earlier between the respondent and himself® In the alternative 
tic estate b reiser claimed the same tins as damages for breach of 
contract. In defence the respondent raised three points. They 
were (i) that the appellant had no authority to conclude a 
binding contract for sale with say on#, (2) that the purchaser 
refused to complete the transaction stating that they lad been 
induced by fraudulent misrepresentation of the appellant to 
agree to an exorbitant price of 8s, i, 10 ,000 and (3) that the 
sale of the property by the respondent ms effected quite 
independently of the appellant. On the strength of these objec- 
tions the respondent's contention was that the suit of the 
appellant should be dismissed and that he should net be aliened 
the relief prayed for* 

With these necessary facts before ns let da proceed to 
examine the soundness or otherwise of the reasons advanced by 
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Justice Patenjali Sast ri who delivered the ©pinion of the 
majority, Reliance ms placed by Justice Faianjali Sastri on 

u 

the judpkeat of Justice Kekowich in Cbadbum v» Moore in idtioh 
tli© learned Judge had held that a house or ©state agent wa® in 
different position free a broker at the stock exchange ©wing 
to the peculiarities of the property with which he has to deal 
which doe® not pass by a short instrument as stock and shares 
do but has to be transferred after investigation of title as 
t© which various other stipulations which night bo of parti- 
cular concern to the owner may have to be inserted in a con- 
cluded contract relating to such property. For these reason* 
Justice Patassjali Sastri ms of the view that "the parties 
therefore do not ordinarily contemplate that the agent should 
have the authority 'to complete the transaction in such case, 
that Is why it lias been held, both in England and her®, that 
authority given to a broker to negotiate a sal® and find a 
purchaser without furnishing him with all the terns, means w to 
find a nan willing to become a purchaser and not to find hi m 
and i*ake him a purchaser"* The learned Judge referred to 

m 

loseittaMi v» Raison and Pam Cha ran Ultra ▼, Halendra Mamva®. 

ft 

Slsiha » in support of his view. The operative part of the 
judgment delivered by Justice Fa tan j all Sastri - “The only Ques- 
tion is whether the ceoaisslon it payable on the basis of 
few 1,10,000 for which the appellant bought a fir® offer from the 
purchasers, or on the basis of &. 1,05,000 which is the prise 

0, ST WT. 25?, 

T* Utt. (1900) 2 Ch, 25T, 

8, 86 C* h» J, 46?* A, I* ft, 1928 Cal, If, 



the stale 1 anti ’secured buyers * who made a flm offer to buy 
for gs*i,t0 f O00 hail don© everything h© w»8 required by the res- 
pondent to do and acquired a right to the payment of ccmmisalon 
on the basis of that pride which he had successfully negotiated, 
subject only to the condition that the buyers should couplet® 
the transaction of purchase and sale* *Ffee condition was ful- 
filled, when those buyers eventually purchased the property in 
question, and the appellant *a right t© const! ns ion on that haste 
became absolute ant could not be affected by the circumstance* 


that the respondent for *soae reasons* of hie own soli the 
property at a lower price* We accordingly hold that the appe- 
llant is entitled to the full commies ion of Is, 6,000* the appeal 
is allowed the decree passed on appeal In the Court below is 
set aside and that of the trial Judge restored^/.* •* 


Justice Mata jam delivered a dissenting judgment. Justice 
Mata Jan gave various reasons for differing with the majority . 
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opinion, They say fe© briefly noted as follow® % 

it) file terass contained in the oonaisoion note oape* 
o tally that the property xm® free trrni all eneunb ranees and the 
guarantee about title indicate that the broker was authorised 
to rank© a binding contract with the purchasers. 

(ii) The words rt to negotiate a sale” concluded with two 
conditions stated above clearly load to the sane conclueione* 

( ii i) The eonmlssion not© add® that the broker will he 
entitled to a certain cobsbI agios if tie succeeds In securing a 
purchaser strengthens the view that the broker was entitled to 
outer Into a binding contract with the purchaser. 

Civ) The Judge emphasise# the dictionary meaning of 
the word®! * securing a purchaser 1 * which is ®t© obtain a biqrer 
firmly.® In business transactions to secure a buyer finely 
weans » that the right to sake on offer or acceptance i* 
definitely given, Distinction was also drawn between the words 
* secure* , ’find* or * procure*. The word ’secure* give* an 
Idea of safety and certainty. 

(v) The tors# of the * commission note* giving to the 
broker increasing rate of ©©Mission on securing a purchaser 
prepared to give a certain price for the house also supported 
the viewpoint of the learned Judge, 

(vi) The learned Judge examined the conduct of the 
parties to the litigation and wa* firstly of the opinion that 
hie contention was fully supported. 


m 


For tli© various reasons sunmarised above dust ice Malta Jan 
m® of tli© ©pinion that the broker »s authorized to eater tot© 
a binding contract with the purchasers* 

Alternatively, the Judge held that in any ease the broker 
wa® entitled to receive a ©emission of 8s* 6,000 eves if the 
construction placed on the com lesion note by the trial Judge 
was accepted a® correct* 

Justice Mate jait, ao doubt, lias brought to bear son© 
remarkable and original points to substantiate Ms view but it 
Is submitted with great respect that Jtis reasoning is a laboured 
one, wholly against the established Judicial attitude in England 
and America* the majority opinion expressed by Justice Patan- 
Jali Sastri undoubtedly represents the correct law and ©an be 
supported by a long line of English decisions* A rawhcr of 
English decisions have already boon referred to In the Judgment 
of the learned Judge, and do not need repetition* 

Coming now to the next category which deal® with cir- 
cumstance® under which authority in an estate agent t© enter 
Into a contract for the sal# of his principal’s estate will be 
implied, we have the leading Indian ©a#® K» Anna Bao r, 

I» «»** «®» «*• ** ct * ***• 

The estate agent, defendant no* t f me authorised by Me prin- 
cipal defendant Ho* i to negotiate and complete a sale ©f Ms 
bungalow for a epee If ted price within a particular time* The 
letter authorising the agent to do me mm couched in the 


to* (mm), s M.L.J. 3®3 i i.iwMma) Mad* a* i.b* mm 

Mad* 43^ 44^* 



following wordss- R 1 hereby &grm to give you broken age of 
two per cant, that is, fc*B40 for negotiating and eo®pl®tlng 
tli© sale nt my bungalow Mo* 3, Vasu Street, Poonaairtl ee High 
Road, KUpauk, Madras, the same to he paW osly <ra completing 
the transaction and as soon as the mil® deed is registered 
provided the offer is for fe® 27,000 net, that is* ail expense# 
to bt home by the purchaser* Time for this is npto 6tli hove®* 
her* 1041 , after which date fists letter will be null and void* * 

fhe plaintlff-appel lent sued on the Original Side of the 
Madras High Court for damages for tie breach of a contract to 
sell him a bungalow belonging to defendant no# 4# Hi® &llogr* 
tion in the plaint ms that defendant no# 2 had entered into a 
contract with hi® for the sale of bungalow belonging to defen- 
dant Ho* 1, stating that he ms empowered to do m« Defendant 
Ho* 1 did not recognise this contract and he sold his bungalow 
to a third party for fe*32,OO0* The learned trial Judge 
(Chandrasekhara Myer, J.) decided the case against the plain- 
tiff on the ground that defendant Mo* 2 had no authority to 
sell the bungalow of defendant Mo* 1* fhe plaintiff appealed 
against the Judgment and deers® of the trial Judge, heaob, C.d. 
and ha&slwana toe, J*. wh® h®h*d the appeal were of opinion 
relying on some English decisions, which will be presently 
mentioned, that the estate agent (Defendant No* 2) warn fully 




ii particular time. 


it gives him authority to 


tutor 1 «*° 8 


contract for sale* whether it to© *°r iwsotsMe 


property, 

judgment of ttoe 

Before trying to justify the aforesaid J 

m of cert®*® 

Madras High Coart it will to© convenient to M&P® 

©injections which were suggested toy Justice **• ' ■ 

til t tmr t wt® ® 

tli® case of Abdulla Ahmad v» Anj gl&f^^ 

aofore arriving 

ar® necessary to lie taken into consideration 

nmf e-tat© ®g* ftt ° r 
at a correct conclusion whether © r aot an 69 

. the sal® ®* 

broker tea authority to enter 4 s * 0 * contract 

. , Ahiectiessi in 

his principal's land or estate# suggest 

» . . f*y@ker ftcsWcc 

the aforesaid cast, war© these *" W estate 

«.« a pureteacr 

toeing 'told the price for which h® 1>as to *® c " 

ai8 sucto a» those 

must also to® told toy his principal# other ® 

in% # h<l investigation 

relating to the payment of the P ric ®» w * 

*4 «<? cue convey* 11 ®* 

and approval of title, (3) the execution of 

(|\ the co»e» 

the parties who are to Join in iO0fe eonveyane * — 
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incidental thereto an# mt on. It earn hardly he doubted that 
all these points are necessary to he fairest into consideration 
to order to judge whether the estate agent is really authorised 
to enter into a contract for the sale of Ills principal* s ©stmt®* 

It is a well known principle of law that where some authority 
is specifically conferred on an agent* there arises an itspi ica- 
tion that he has authority to do all acts necessary to spoil 
©at and oomplcte the authority espressly conferred on him* As 
already referred to earlier* Story in his Law of Agency has 
clearly stated* that when an agent is gieea a specific authority 
ho has the power to do all acts necessary to execute lt« Ameri- 
can Law is no different on this point* for according to it 
incidental authority consists of acta usual or necessary to do 
a particular authorised act* 

It can therefore he stated with confidence that in the 
Madras ease where estate agent was authorised to * negotiate and 
complete the sale of his principal 4 s bungalow 4 he had Incidental 
authority to outer Into a contract for the sale of the bungalow 
and also to settle other matters necessary to complete the sale* 
All the suggested objections of justice ?a tan jail Sastri which 
he regarded as aids to a proper construction of the authority in 
an ©state agent to enter into a contract of sale on behalf of 
his principal In m spent of his estate are* It is submitted* 
fully satisfied. 

fha Amor lean Law on the subject is different* An authority 
conferred on an estate agent *to sell principal* s real estate* has 
been interpreted by the Courts as aerely authorising the agent to 



iiwwre a purchaser ready, able and willing to purchase the 
principal 1 as land# American decisions*'** eapteefse that ttew 
should he available in the authority conferred, some other 
details for instance oilier plenitude of detail as to .the way in 
which the transaction is to be handled and the term® on which 
it is to he made before it can fee inferred that the agent was 
clothed with authority to ester into a contract with the pur- 
chaser for the sole ©f the principal * s land# 

It is submitted 4 with great, respect that the American 
authorities do not lay down this correct law* ffee reason for 
differing from the American view is precisely this that once a 
principal authorises Ms agent to sell his real estate, it 
follow® that the agent has incidental authority to do all act® 
to give effect to the specific authority conferred on him. To 
the author, the correct wiew of the law appears to he, that if 
the principal does soot desire to empower his agent to enter into 
a contract for the sale of his real estate, he should specifi- 
cally mention it an a limitation on the agent* s authority, other- 
wise he should fee held hound* there appears to he no jtwtlfi- 
cation for the American view a® it Is clearly a departure imm 
their generally accepted principle of law that to spell cut a® 
express authority an agent has incidental authority to do all 
necessary acts to girt effect to the authority specifically 
conferred on him* The law on the subject as enshrined In the 
American Restatement of Agency lav nay now he dealt with. 

Section S3 read® thus *» 


13* Lyon v, Pollock (1S78) 99 ®*S* 868; McCartney v, Canpbell 
(1933) Sift Cal* flS, 




"Mea ning of f f© buy' &M * to sell* s«* Aiitiio risot ion 
*-to buy* or 'to wJ.l* nay h# interpreted as meaning that the 
agent shall t 

(a) find a seller or a purchaser fro® whom or to when 
ill® principal nay buy or sell; 

(b) aake a contract for purchase #r sal®; or 

(c) accept &r sake a conveyance for the principal# 

hmt m examine the eoaiaeat given on this section 'Unless 
the price and other tens# have been completely stated by the 
principal , it is the noiaal inference that an agent employed 
'to buy* or 'to sell* land and not given a formal power of attor- 
ney is authorised merely to find a seller or a purchaser with 
whoa the principal is to conduct the final negotiations# This 
inference is strengthened if the agent is a broker who ordinari- 
ly merely solicit®; even where the complete terns have been set 
out* it is ordinarily inferred that swell a person is employed 
merely to find a customer# Authority to accept or to. make a 
conveyance of land for the principal is found only if clearly 
expressed in the authorisation or clearly indicated by the 
circumstances# * 

W# now proceed to consider the third category - olrcuss- 
taneee in which an estate agent will be empowered to convey the 
land of hi® principal# In India we have no case on the subject 
but it transpires from a general consideration of the cause 
discussed under the two earlier categories that an agent will he 
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to empowered only when tlio words of authorization are very clear 
and not ambiguous* fine law la Ilsglawt and America are to the 
seat© effect. 

Per easy reference section 188 of the Indian Contract Act 
la reproduced lie re s~ 

"An agent Imriag an authority to do as act has authority 
to do every lawful thing which is necessary in order to do such 
act. An agent having an authority to carry on a business baa 
authority to do ©very lawful thing necessary for the purpose; 
or usually dene in the course of conducting stick business* m - 

The above section pates it apply clear that every agent 
who is authorised to conduct a particular business has i»pl ted 
authority to do whatever is incidental i© the ordinary conduct 
of such business and whatever is necessary for the proper and 
effective p&rf&memm of his duties but not to do anything out-* 
side the ordinary scope of hi® employment and duties. An exa- 
mination of the facts and principles laid down in son® loading 
Indian cases will indicate the scope of this section, Indian 
cases do not indicate say precise criterion to Judge a® to what 
is necessary to do aa act* the question being one of fact it 
is impossible t© lay down any principle for its determination* 
bn# has therefor® to base his conclusion fro* a study of pm#* 
tieee prevailing in similar business. In a leading caae 

14 

nal Board Jaunpur v« Banwarilal , if waa held by Just lea Hulls 
that where an agent had been authorised by hie principal to 
receive payment due to him, he was not authorised to institute a 

it. '' A:i.H.' ' ms : Aiiricau * ' ~ ^ * 



©ait in a civil Court for the recovery of the amount due i© 'Ms 
principal. It mi further suggested fey the Judge that t.?'« agent 
could only have such s power when the amount was transpired 
or assigned to bin. 

Proceeding to analyse the ratio decidendi of the ease we 
find that it is very clear that first of all the express autho- 
rity conferred on the agent has to be examined and then we have 
to ask the question whether the power desired to be exercised 
by the agent was one which ms necessary to work out the express 
authority or ms it a usual practice in a similar business. X® 
this ease the agent ms expressly authorized to receive money 
due to his principal* The power conferred on the agent simply 
signifies that if the debtor or debtors of the principal as the 
case nay be, pay the amount of his or their debt the agent tee 
the authority to receive it* It is, therefore, obvious that it 
le neither necessary $ nor usual for an agent in such a case 
to do any act to realise the amount* In determining the inciden- 
tal authority of agent a distinction has been well drawn between 
a trading and a non-trading business* Though these terns have 
not been defined in the Indian Contract Act, judicial pronounce- 
■ents lay down a test and the test is whether the business has as 
one of its essential functions the work of buying and selling, 
besides other things , if so it is a trading business otherwise 
not* Borrowing power is one of the necessary incidents of a 
trading business* The reason is obvious for the normal woxtc of 
the business cannot be transacted without it* 
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In a leading ease Bank of Bengal y, ilamnatlian Chatty*^ , 
the Privy Council laid down that where aa agent was expressly 
authorised to borrow mmmy and lead it to clients 'he had an 
itspl 2e«l authority to pledge the principal 9 ® credit for borrow- 
lag* The reason is obvious* In a money-lending business a nor- 
mal and necessary feature of the saese Is t© borrow money as 
otherwise the principal work of the business cannot he carried 
on* In all swell business it is usual for an agent to share 
this authority, la furtherance of the business it Is equally 
necessary for the agent to possess this power. 

In another ease Pahoodan &oolahehand v» M.T.V. Millers 

4A 

and another « the learned Judge* of tie Madras High Court held 
that if an agent appointed to manage an estate, but having no 
ox pres® authority to borrow, were to borrow' money, Isis action 
would not bind the principal* Section 188 of the Indian Contract 
Act give® implied authority to an agent only In respect of those 
acts not covered by express terms when it Is either necessary 
or is usual in the carrying on of the business. In the manage- 
ment of an estate it is normally neither necessary nor usual, 
to posses® a borrowing power* It cannot therefore, he recognised 
as an incidental authority In favour of an agent. 

if 

In K» Auoa 8ao v, Go pal Pass the Madras High Court held 
that where an agent was authorised 1 to negotiate and complete a 
sale for a specified price within a particular time* he hades 

15* UR. 43 I* A. 48s 30 M.t.4. 282 s I.L,8. 43 Cal, 827. 

1®, (1938) a M,L. 688 S A.J.l, 1638 Mad, 966 (969) <D,B.)* 

tf* (1946) 2 M.L.J. 363s I, L. ». ( 1946) Mad, 468iA, I, 8* 1946 Mad, 
43(44), 






comply with the terns laid ta by the principal and in accordance 
with which the agent ms to act# To enter into such a contract 


was, therefor®, undCtibiedly the Incidental, authority of the 
agent* Consequently it can be asserted with confidence, that 


the decision given in the aforesaid cage is correct* The view 


propounded in the above ease ms In eany respects examined and 
elaborated in an earlier case of the sane High Court in 

4 g 

.Sanjgalt Solitg&n v* MbKanuthn Halavadi and others , where- it 
was laid down that when a principal had authorised hie agent 


to effect a sale of propertybelonging to him it mast be taken 
that the authorisation would cover all the terms that the agent 


agreed to unless the authorisation was Halted in any manner* 


This case can clearly he regarded as laying down a proposition 
of law that where an authority ia given to an agent to sell a 


property then unless mom limitation can be read ia the tews® 
of the authority a necessary implication arises that the agent 
is fully empowered to dispose of the property* 









Cases • eaacftjniaf, the construction of the pcwor of attor- 

19 ’ 

my eextf erred on agents lit India* abound* la an Qwjhjeaj e^,. 

• * * decided by Justices L*S« Hieara and M*H# Kidwai it v**,s 
bold that in construing, a power of attorney in favour i an 
agent which ms given for various purposes* the governing 
object of which ms power to sell, all other purposes »n®t he 
read as ancillary t© the governing object to sell property* It 
was further field In this ease that power to sell implied -power 
to clarify title ami settle dispute necessary for affecting sal®, 
in accordance with section Sf. of the R rrias?fer of Property Act* 
tot us examine the soundness of this view according to the 
provisions of section 188 of the Indian Contract Act* Express 
authority was given in this case to the agent to sell property* 
The question arose whether any incidental authority arose out 
of th© express authority. If an agent was empowered to sell 
property* it was obvious enough that he must possess authoift&r 
to clarify title anil do all he was required to do in order that 
the property could be sold* Hobody would he prepared to purchase 
m disputed property and therefore the agent Bust he deeaed to 
possess a right to settle the dispute ©oncoming the property 
which was to he the subject-natter of sale. The irresistible 
conclusion, therefore* is that whatever power was held to he 
implied in the aforesaid ©as© was necessary to do the net in 
question* ' 

jltl 

la another important ©as# Eqa klel v. Cttrcc fifte — » hearts* 

on the question of construction of a power of attorney in favour 

■t§* If* F# dovemnent v« C* M*T* Assoc iation f A* I* R» 1948 OUdh 84( M) • 

a 0 , X.I*I* (mm) 2 Cal* if©. 




non no test deiegarl * ; (ii) that the power t® refer a 
disputed natter i© arbitration for seitleaent is the exercise 
©f an tmusual power and according to the pw4*i»»» ®f eeetion 
188 of tii© 'Indian Contract Act, such a power cannot fee laplitA 
la favour of an agent unless it is oonf erred open bin by the 
express U»« of & contract* The decision accordingly supports 
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the view that m power can he implied in favour of an agent 
unless it is either necessary for doing an act or business or 
is usual in carrying on a similar business. 

In another Madras case, Govardhan Pass v. Fredaan* a 

2p 

Diamond Trading Co, the learned Judges of the Madras High 
Court held that in construing a power of attorney in favour of 
an agent it ns necessary to bear is mind that an agent did not 
possess an implied authority to assign a decree passed in favour 
of the principal, The case is important in the sens® that a 
power of attorney is generally understood as conferring large 
and varied powers in favour of an agent and the impression that 
usually gains ground is that an agent steps into the shoes of 
his principal for transacting all important acts on his behalf. 
While a general agent does usually supervise the proceedings of 
a pending law suit to watch and protect the interest of his 
principal it is neither usual nor necessary that the agent 
should be empowered to assign the decree passed in favour of 
his principal. The decision is therefore important as it lays 
down the limitations of authority possessed by an agent. Unless 
such a power is specifically given in favour of an agent he 
cannot exercise it, it being wholly unusual and unnecessary 
for carrying on the business of the principal. 

An illuminating case decided by the High Court of Travan- 
core-Cochin Is Pazhanlapiappa Chettiyar v. South India Planting 
and Industrial Co. ,Ltd. , the learned Judges of the High Court 

22* A. I, R* 1939 Mad. 543. 

23, A.I.R. 1953 T.C. 161. ' 
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aalci taat an authority given to an agent to sell for cash will 
©mnle feis to sell not merely for prompt payment of cash but 
also for deferred payment. Furthermore it was held that the 
ealy condition that was appended, to the authority was that the 
sale must be for the best price. An authority to sell mast 
certainly include an authority to agree to sell. This case is 
very instructive for the reason that it indicates the scope of 
incidental authority of an agent. It is usual to expect that 
the purchaser say not he able to make an immediate payment ©£ 
the price and that he may make payment ia instalments. If the 
■price is a reasonable one no objection ea1$£ he raised because 
v;&®n a principal confides ia his agent a power to sell, he has 
ia contemplation the usual difficulties that may confront a 
seller in the realization of purchase money. A power to agree to 
sell is something that is included in a power to sell and there- 
fore no difficulty arises. 

The Law in England regarding the circumstances in which an 
estate agent is entitled to get remuneration ar© -not well settled. 
In any case, certain general principles have been laid down by 
the Courts and an attempt is here made to explore them. 

pA 

In Midgley Estates v. Hand . Jenkins, L.J. , said! "So far 
as any general principle is deducible fro® the authorities, their 
effect may, I think, be summarised ; The question depends on the 
the construction of each particular contract, but prims facie the 
intention of the parties to a contract of this type is likely to 


24, L, 1.(1952) 2 Q.B. 432 at 435-436, C.A. 
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be that the Commission stipulated for should only be payable 
in the event of an actual sale re suiting » • * 'That is, 
broadly speaking, the intent ion which, as a natter of probabi- 
lity, the Court should he disposed to impute to the parties. 

It follows that general or ambiguous expressions, purporting, 
for instance, to sake the coebIssIoh payable in the event of the 
agent "£ lading' a purchaser, " or . . . "selling the property", 
have been construed as meaning that the commission is only to 
be payable in the event of an actual and completed sal® result- 
ing, or, at least, in the event of the agent succeeding in intro- 
ducing a purchaser who is able and ready to purchase the pro- 
perty**''"' That is the broad general principle in the light of 
which the question of construction should be approached; but 
this does not mean that the contract, if its terms are clear, 
should not have effect in accordance with those terms, even 
if they do involve the result that the agent 5 s commission is 
earned and becomes payable although the sale in respect of which 
it is claimed, for sob© reason or another, turns out to be 
abortive. 

"It is possible, "said Lord Bussell in Luxor (Eastbourne! 
v. Cooper 26 , "that an owner may be willing to bind himself to 
pay commission for the sere introduction of one who offers to 
purchase at the specified or minimum price, but such a cons- 
truction would - require clear and unequivocal language. * As 
an example the words "in the event of business resulting" are no- 

28 Martin ▼» Perry, L» R* (1931) 2 K.B. 310 ; James v. Smith, L. K. 

* (if 31} 2 K.B. 3iT (C.A.). 

2§* L»R* (1941) A.C. 108 at 129. 
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clear and unequivocal . The requirement that the agent 
"introduce a purchaser" or "find a purchaser" or "find someone 
to buy" necessarily involves, at the least, the introduction 
of a person who becomes bound in law to complete the purchase. 
Clearly a person who makes an offer "subject to contract® has 
not, on the acceptance of that offer, entered into a binding 
agreement and such an off er^ is not firs offer. In order that 
an estate agent may be entitled to commission it is necessary 
that the purchaser he has found out must remain until comple- 
tion or until such time as the vendor withdraws from the trans- 
action. 

A case which may possibly change the entire judicial out- 

29 

look, or at least invite re-thinking is Kelson v. gtolfe • In 
that case the facts were these : The principal had stipulated 
that the agents were to be entitled to a commission on intro- 
ducing a person able, ready and willing to purchase the property. 
The agents introduced A who as a I matter of fact, fitted this 
description; but, without having withdrawn the agent * s authority, 
the vendor had already given an option to purchase to B, to whom 
the property was later sold. It was held that the agents were 
entitled to their commission. It is submitted that the case can 
be regarded as an authority for the proposition that if an agent 
is able to find a proper purchaser who sticks to his proposal to 

27. Murdoch Lowrie v. Newman, (1949) 2 All. E.K. 783. 

28. Benneth, Weldon & Co. v. Wood, (1950) 2 All E.ft. 134; 

Chntic jpren and Davis v. Stockton (1953) 1 W.L.R. 1353: 
(1953) 2 AH B.H. 1149. 

89. I*.!. (1950) 1 K.B. 139 C.A. 


85 


purchase tie property till the vendor Mas apted to sell it to 
somebody els®, the agent 'rill lie deemed to have performed his 
duty and accordingly he will be entitled to his remuneration* 
However if the principal has already sold the property before 
the agent introduces a purchaser ready and willing to purchase 
the property and complying with all the requirements laid down 
by the principals then the agent will not be entitled to a 
commission because the principal has the right to sell his pro- 
perty inspite of the fact that he has appointed an agent to 
find a purchaser. 

In American Law an agent who is given power to find a 
purchaser or to negotiate a sale is entitled on finding a pur- 
chaser ready, able and willing to purchase on terms stated by 
the owner of real estate to receive his due commission even if 
the owner refuses to complete the sale of his property. 

The general rules for construction of powers of attorney 

in English Law' may be broadly stated as follows s- Powers of 

Attorney must be strictly pursued, and are construed as giving 

only such authority as they confer expressly or by necessary 
30 

implications* The following are the most important rules of 
constructions — 

(i) The operative part of the deed is controlled by the 

31 

recitals where there is ambiguity. 


30* Bryant v. La Basque du Peuple, L.B, (1893) A.C. 170 P.C. 
31* Illustration 1. Bowstead’s Law of Agency, pp. S3, 84. 
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(2) Where authority is given to do particular acts, 
followed by general words , the general words are restricted 
to what is necessary for the proper performance of the parti- 
cular act, 32 

(3) General words do not confer general powers, but 
are limited to tie purpose for which the authority is given, 
and are construed as enlarging the special powers only when 
necessary for that purpose, 

( 4 ) The deed must be construed so as to include all 

a A 

incidental powers necessary § for its effective execution. 

Some important cases under English Law will now he 
examined in order to evaluate the general rules for construc- 
tion of powers of attorney by Bowstead in his law of Agency 

under Article 35. A case of considerable importance is 

38 

Becfcitt v, Barnett Prembroke and the facts of the case were 
these 5 - The appellant Sir Harold Bockitt, who was going abroad 
gave to Lord Terr ing ton, (known as H. J.S. Woodhouse) a solicitor, 
a power of attorney dated 9th February, 1915, to enable him to 
manage the appellant’ s affairs while he was in France, Lord 
Terrington muted to draw cheques from the appellant* s bank on 


32. 

Illustrations 2 and 3 ) 

S 


33. 

Illustrations 4 to 7 

! 

1 

Bowstead’s Law of Agency, 

34. 

Illustrations 8 to 9. j 

? 

1 

pp« 53, 54, 

35, 

Bowstead's Law of Agency, 

Page 52 - Article 35. 

36. 

L.a. (1929) A.C. 176, 
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tli© basis off power off attorney. The Bank advised hi® to ob- 
tain specific power for the same. Lord Terr ing ton wrote to 
his principal for the extension off his power, to which he 
agreed and sent a letter off authority addressed to the Bank 
couched in the following words 

"Dear Sirs, 

Referring t© the power off attorney which 1 have given in 
favour off Mr, B. James Sel torne Woodhouse the power to cover 
the drawing of cheques upon you by Mr. Woodhouse without 
restriction . n 

The letter was dated 17th August, 1915, and since then 
it remained in the possession of the Bank* 

In December, 1925, the appellant went to India and again 
expressed his desire to avail of the services off Lord Terrington 
as before. Another power of attorney was prepared and executed 
imt was never used, the old power of attorney was continuously 
acted upon. The respondents were a firm off motor ear dealers. 

On 4th January, 1926, a hire-purchase agreement was entered 
into in respect of Rolls Royce Car between Lord Terrington 
and the respondents. In connection with this private transac- 
tion of his, he had contracted debts and made payment to the 
respondents from his principal 1 s money . . • Early in July the 
appellant ascertained that frauds had been committed by Lord 
Terrington and an action was brought to recover from the res- 
pondents the sum of £ 200 which the respondents had received 
as the proceeds off the cheque. 
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fhe following passage fro® the judgment of Lord Hail- 
shaat, L.C* is here reproduced W I assume for the purpose of 
my judgment that the letter of August 17, must he treated as a 
general extension of the power of attorney and not merely as 
an instruction to the hank# 

fhe question then is whether the power of attorney plus 
the letter did give Lord f erring ton authority to use the appe- 
llants’ money for the purpose of paying his private debts. 

This is purely a question of construction. It is plain that 
the letter has to he read in conjunction with the power of 
attorney t© which it expressly refers; when so read it seems 
to me that the whole authority is expressly limited to acting 
for the appellant in the management of his affairs? and I can- 
not construe the addition of the words "without restriction, * 
as entitling Lord TerS*ington when he is drawing cheques on 
the appellant* s account to do so for any other purpose except 
for the discharge of the appellants debts or in the conduct 
of the business. * 

fhe other Law Lords agreed with the opinion of their 
brother Judge* fhe House of Lewis accordingly decided that the 
order of the Court of Appeal be reversed and judgment of 
Bowalatt be restored* fhe respondents were called upon to pay 
the costs in the Court of Appeal and also the costs of the 
appeal before them. Cause was remitted back to the King' s . 
Bench Division to do therein as shall be just and consistent 
with their judgment. 
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fliis case clearly illustrates the following principles 
stated by Eowstead referred to earlier (i) that where authority 
is given to an agent to to particular acts, followed by general 
words they are restricted to what is necessary for proper 
performance of the particular acts and (2) general words do not 
confer general powers but are Halted to the purpose for which 
the authority is given and are construed as enlarging the 
special power only when necessary for that purpose. 

In Midland Bank v. ReeMlt . it was held that where 
there ms a clause in a power of attorney that whatever nay be 
done 'by Ills agent in exercise of the power conferred on Mies 
trill be ratified did not authorise the agent to exceed the 
authority given in other parts of the power of attorney. 

The American Law may now fee examined on the subject of 
construction of powers of attorney. The available cases are so 
diverse in their facts that they do not permit of laying down 
certain broad principles or rules of construction* However a 
few rules can be stated with impunity thus 

(i) , Where the language ©f the instrument is of broad 
scope, in construing it great caution is needed in two respects - 

(a) The nature and incidents, of the transaction for which 
power is conferred usually limits the broad language employed. , 

(to) An agent will only toe deemed to toe authorized to do 
an act when the words used in the power of attorney are very 
clear and explicit. 


37. L.R. (1933) A.C. 1 
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la Brantly v, Southern Life Insurance Co, 3S . the fact® 
wore these : A farmer who was intend lag to leave, temporarily 
his. State, gave the following authority to his agent "to sign 
&y name in the general transaction of my business, giving and 
granting upto ®y said attorney full power and authority to do 
and perform all and every act or thing whatever requisite and 
necessary to be done in the general transaction ©f my business 
• . . 41 The Court held that the power of attorney did not con- 
fer on the agent authority to sign principal*® name to a note 
given in settlement of his alleged liability on a penal bond, 
given In a matter having no connection with his farming busi- 
ness. Von Wedel v, McGralt 39 is a very illuminating case in 
point in which Goodrich Cerie, J. , concurring said, *1 go along 
with the result, because I think it is supported by authority 
and the subject is not one on which to try to start a revolu- 
tion* But it seems to me that the whole thing is incongruous* 

A man has said in effect, that he gives another the power to do 
everything for him. Then he enumerates certain specific things 
which the other may do, carefully saying however, that he does 
not mean to alter the general power by stating specific powers. 
Then he ends up by saying that he means Ms language to be as 
broad as he stated it# Yet the rule seems to be that he is held 
to mean something much less than indicated by the language he 
used* Perhaps the law cannot quite say that white is black. 

But in this instance it certainly can make white look a pretty 
dark grey** 

38. (1875) 53 Ail®, 554. 

39. (1950) 180 P. 2d. 716. 
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flie American S© statement of the law of Agency states the 
law on the subject in section 87 m thus s- (1) "unless other- 
wise agreed, general expressions used in authorising an agent 
are limited is application to acts don© is connection with tl® 
act or business to which the authority primarily relates. (2) 
The specific authorisation of particular act tends to show that 

4i 

a more general authority is act intended. " 

The reason of strict interpretation of power of attorney 
appears to he that if liberally construed, the idea conveyed 
would toe that the agent is entrusted with such greater powers 
than the principal intends to confer on his. The section is 
intended to remove this misapprehension and to make it clear 
that where words are employed in a power of attorney which, if 


Illustrations of sub-section, (i) : 

(4) P gives A a power of attorney to convey Blaekare * 

containing a clause: "giving and granting to my said attorney 
authority to do all acts as fully as I might, or would do, if 
personally present". A has authority only to convey Blaekare 
in an usual manner, 

(5) P operates separately a lumber mill in town X and 
a shoe store in town Y a hundred miles away. P appoints A, a 
Jocal collector in Town X, "To collect all of my accounts. * 
Nothing else appearing , this is interpreted as applying only 
l& accounts in connection with the lumber mill. 

Illustration of sub-section (2) : 

A manufacturer of automobiles directs his sealing agents 
to warrant the cars against defects In such parts as have been 
manufactured In his factory. It is inferred that his agents 
are not authorised to warrant the oar as a whole or those parts 
which have been purchased from other manufacturers. 

40. Be statement of the Law of Agency-Section 37, p. 128, 

2nd Edition, 

41. Agency Article 58, page 49. 
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interpreted liberally give expression to grant of general 
authority, should normally fee interpreted as authorizing the 
agent to act only in connection with the business in which the 
agent is employed. 

Section 39 of the Restatement of Law of Agency lays down 
another important rule of construction thus • 

Inference that Agent is to act only for principal’s 
benefit : Unless otherwise agreed, authority to act as agent 

includes only authority to act for the benefit of the principal. • 

Some salient features of the implied authority of certain 
category of special agents in India may now be examined. 

A leading case on the subject of implied authority of an 
Advocate in India is Surendra Nath Mitra and other v. Tarabala 
Past 42 . In this case the facts were briefly these ; A parda- 
nashln lady had authorised her Advocate to compromise the case. 
Her Advocate had kept his client fully informed regarding all 
developments in the case. On these facts it was held that an 
agreement entered into by the Advocate to compromise the case 
ms binding on his client. In disposing of the above case in 
appeal their Lordships of the Privy Council laid down the follow- 
ing principles of law 

"An Advocate of the High Court has, when briefed on be- 
half of a party in a subordinate Court the Implied authority of 
his client to settle the suit. He must be treated as though 

42. 58 M.L.J. 551 s L.R. 57 I. A. 133 s A. I.R. 1930(P.C.) 158 per 

Viscount Summer, Lords Atkin and Thankerton and Sir John 
Wallis. 
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briefed ©a the trial of the suit, though fee may be engaged to 
press as interlocutory application# The power t© compromise 
a suit is inherent in the position of an Advocate in India. 

The consideration© which have led to this implied power being 
established in the Advocate of England, Scotland and Ireland, 
apply in equal measure in India# 

The implied authority to counsel is not an appanage of 
office, a dignity added by the Courts to the status of Barris- 
ter, or Advocate at law. It is implied in the interests of 
the client to give the fullest beneficial effect to his employ- 
ment of the Advocate, Secondly the implied authority can always 
be countermanded by the express directions of the client* No 
Advocate has actual authority to settle a case against the 
express instructions of his clients. If he considers such 
express instructions contrary interests of his client, Ms 
remedy is to return his bfrief • 8 

In America an attorney has no Implied authority to eom- 

43 

promise the case on to the behalf of his client. 

Principles ©f law laid in Askaran Choutaal v. JU I. ftly. 
Co. 44 , are illuminating and may be quoted thus "An Advocate 
of the High Court in the course of conducting the case is cloth- 
ed with authority to compromise a suit in which he has been 
retained as counsel and such a compromise would be valid and 
binding upon the parties even though it had been effected 

43. Ricketts v. Pennsylvania R.Co. (1946) 163 P. 2d. 757 j 
Ann; 66 A.L.S* 107. 

44. A, I, It# 1925 Cal. 696 per Page, J. 



contrary to the express instructions of the client, unless the 
prohibition hsi previously been communicated to the other side. 

But the apparent authority of counsel is restricted to 
acts and admissions Ceram Judice or in Court; such acts and 
admissions out of Court do not hind the client unless in fact 
they are authorised by the client or by his agent duly authori- 
sed by the client in that behalf* A cosprosaise therefore effec- 
ted by Counsel out of Court and not assented to by the client 
is only binding upon the client if it- is expressly authorised 
or subsequently ratified by the client or by his agent autho- 
rised in this behalf. n 

It is submitted with great respect that the principle of 
law laid down in the case that an Advocate has power to compro- 
mise a case on behalf of his client when the latter has express- 
ly prohibited him to do so is erroneous* Privy Council ease 
already discussed has clearly laid down the principle that an 
authority to compromise a case can always be countermanded by 
the client. The other principle laid down that the authority 
to compromise or make admissions does not extend beyond the 
limits of the Court is no doubt commendable. 

A case relating to the implied authority ©f an auctioneer 
is R.P* Kharas and others v, Bawanii Harsi 45 . in which the follow- 
ing principles were laid down by the Sind High Courts * Ho doubt 
an auctioneer, is classified as an agent but it must not fee 
overlooked that the nature of his duties invest him with certain 


45. A.I.R. 1926 Sind 6, 
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rights which differentiate him from an ordinary agent. In Ms 
capacity as an auctioneer lie has an interest in the goods 
entrusted to Ma for auction sale. He lias a lien upon them 
for his charges and advances. His custody of the goods is not 
the pure custody of an ordinary agent, hut he, toy virtue of 
the auction of the principal’s goods, acquires a special pro- 
perty in the goods which are in his possession for the purpose 
of the auction sale • • , The English authorities are very 
explicit as to the right of an auctioneer to sue and his liabi- 
lity to to® used, " 

Summing up the discussion of incidental authority of an 
agent in India, we find that the cases decided under section 188 
of the Indian Contract Act, 1872, state precisely the ©ante law 
mm we find in the law of England and America , with some slight 
differences. Meehem in his booh - Law of Agency - has stated 
that incidental authority consists of "acts which are either 
usual, necessary or customary 1 *. He is supported in his view 
toy American authorities as endorsed in the decisions of the 
Court, 


Custom or usage of the trade, it is submitted consti- 
tutes a distinct and important source of implied authority of 
an agent and if it is nixed up with the notion of Incidental 
authority it will toe fatal to a proper development of the 
varied sources of implied authority. To classify sources of 
implied authority of an agent under broad and well-defined 
categories has its merits, and in particular it may be pointed 
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cmt that scholars and practitioners of law can always lay 
their tends on specified sources of implied authority in the 
study or presentation of cases before the Courts. 

Some amount of overlapping in the various sources of 
implied authority is inevitable but efforts should be made 
to maintain clear cist division® as far as possible so that 
benefits may be reaped by all connected in any Banner with 
the subject under discussion. It is delightful to find that 
the Courts in India without mentioning the term ‘Incidental 
authority* lave evolved principles, while disposing of cases 
under section 188 of the Indian Contract Act, 18T2, which are 
in line with English and American thinking, fhe development 
of law has been commendable, and lias pursued a course, more 
or less on the pattern of English Law. 
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CHAPfEB III 

A&BHT f S IMPLIED AUTHOBETY IK AH SMEBCIENCY 

fli# purpose of writing this chapter on "Agent's Implied 
Authority in an Emergency" is to high light certain aspects of 
the problems of policy and purpose that underlie the principles 
of law on the subject and to offer certain suggestions for 
improvement of the Indian law. 

The author proposes to examine mainly the Indian law 
but reference® to comparative English and American Law will b® 
nade wherever deemed proper in support of Ms view-point* 

It is a well taowa principle of law that an agent ©an 
act on behalf of Ms Principal when he has authority, which 
Is either express, or implied but not otherwise* When an emer- 
gency occurs a vacuum is created in the sense that the previous 
instructions of the Principal to his agent become redundant 
and meaningless as they were meant for normal elrcum stances* 

The main question then is in the absence of authority how is 
the agent to protect the interest of his Principal ? To furnish 
an answer to this question, two problems which arise as a coro- 
llary to it, have to he diseussed. They are - First, what is 
the host way to protect the interest of the Principal and yet 
preserve the sanctity of the principle, that an agent can only 
act on behalf of his principal when he has authority* Second; 
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how to absolve the agent of the responsibility of being saddled 
in damages consequent upon his inability to protect the [interest 
or business of his Principal and further, to entitle him to his 
remuneration, indemnity etc. * 

The task of the law, obviously is a difficult one, as in 
most eases it is practically impossible for an agent to contact 
his Principal and seek Ms instructions. In furnishing a solu- 
tion to the first problem it appears that the Indian Statutory 
Law embodied in Section 189 of the Indian Contract Act seeks to 
provide an alternative rule which would be acceptable to any 
Principal save a few, as most of them are interested in preserv- 
ing their property or business and not in the way their agents 
carry on the business# According to Section 189 an Agent is 
required to act in an emergency in a maimer which a prudent 
man would do in his own case in similar circumstances. This 
proviso therefore ensures that the agent will act reasonably 
and in a bonaf ide manner .and will do Ms very best to preserve 
the property or the interest of his Principal# In short the 
law has given the agent a discretion to aet Instead of follow- 
ing the instructions of Ms Principal as the same Is impossible 
or impracticable under the circumstances created by an emergency. 
The authority to act, then is created in favour of his agent by 
the law and does not flow from his Principal# To this extent 
the solution of the first problem cannot be deemed satisfactory# 

■ However, the effect ©f Section 214 requiring an agent to 
exercise reasonable diligence in communicating with his Princi- 
pal and seeking his advice is t© preserve the sanctity of • the 
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principle referred to is the problems as in cases where it 1® 
practicable for an agent to obtain the instructions of Ms 
principal that result undoubtedly follows* But as feinted out 
earlier, communication with the Principal is in most eases 
impossible. Section 214 creates many difficulties. The phrase 
♦to exercise reasonable diligence in communicating with the 
Principal* is a question of fact, bard for laymen, as agents 
generally are, to judge, whether they have complied with its 
requirements. Agents who do not act in accordance with Section 
214, do not hind their Principals and become liable for their 
acts to third person with whom they deal. 

The doubts thus created in their minds will not enable 
them to take prompt action unless they have first satisfied 
themselves that they have complied with the requirements of 
Section 214. This mental attitude obviously makes the task of 
meeting the emergency situation very difficult. It is there- 
fore suggested that Section 214, should be properly amended to 
obviate the impasse. The solution of the second problem depend- 
ing as it does on the first problem is met with an almost equal 
degree of satisfaction as in the case of the first. A detailed 
discussion of the solution furnished by the law to the two 
problems and its evaluation will be taken up towards the end 
of this chapter. 

Speaking generally if the situation is one ' that was 
unforeseen and unexpected it is usually called emergency or 
necessity, justifying the agent to use his discretion subject 


to compliance with certain conditions, file condition prece- 
dent to tM exercise of implied authority on the part of an 
agent are set out is sections 189 and 214 of the Indian Con- . 
tract Act, our Inquiry relates to the category of cases where 
an emergency occurs, and our task is to examine the policy of 
the law in trying to resolve the conflicting interests of the 
three partles-namely, principal, agent and the third party who 
may he involved in the picture. Before proceeding to analyse 
the way the law las attempted to resolve the conflict, it will 
he helpful to examine the existing law on the subject of emer- 
gency and its elaboration by Judicial decisions. 


Section 189 of the Indian Contract Act runs thus {- 

"An agent las authority in an emergency, to do all such 
acts for the purpose of protecting Ms principal from loss a# 
would he done by a person of ordinary prudence, in his own 
case, under similar circumstances. " 


Section 214 of the said Act states s- "It is the duty 
of an agent in cases of difficulty, to use all reasonable 
diligence In communicating with his principal, and in seeking 
to obtain his instructions. * 


Section 189 and 214 of the' Indian enactment do not 


explain the term %ut decided eases show that the situation 
in which they arise are not confined to any restricted category 
of eases as in England, fhe circumstances in which an emergency 
will he deemed to arise have not been suggested by the Judges 
in India* Some of the cases, however, may be interpreted to 
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t© signify that any unforeseen circumstance which was not 
contemplated hy the principal earlier could create an emer- 
gency. The magnitude and nature of danger of loss to the 
principal is not a p re- requisite to the exercise of authority 
on the part of the agent. To save the principal from ordinary 
loss would cloth the agent with authority to act, provided, it 
is reasonably impossible to obtain his advice on the matter. 

The facts and the principles laid down in an Indian case 

*1 

Firm Boon Ban - Bhagwan Mss v. Fins Wanafc lam Chha.lu Bam , show 
that an agent who informed his principal that he would be com- 
pelled, in view of the changed situation, to sell the goods 
already purchased on their behalf on credit if the principal 
did not send hist money in time, had authority to sell the goods 
if the principal paid no heed to the agent 1 s telegram, and sent 
no reply and no money as requested. The principle deducible 
from the above case, in the opinion of the author is, that, 
in case, an agent communicates with his principal informing 
him the changed circumstances and receive# no reply, there 
arises an implication that the agent is authorised to act in a 
manner he deems proper in the Interest of his principal. This 
case may be regarded as an authority for the proposition that 
an agent has power to act in an emergency where there are no 
explicit orders of the principal to the contrary. The Judges 
who decided the above case have net so stated in any part of 
their judgment and this interpretation represents the personal 
view of the author. In Bar Kishan Singh v« national Bank of India 2 

1. A. 1.1, 1927 Lahore 493. 

2. A, 1.1. 1940 Lahore 412. 
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tli® Judges, were of the opinion that in the absence of instruc- 
tious from his principal* aa agent has authority to act in an 
emergency, especially in a case where the goods entrusted t© 
his care are perishable or perishing with the avowed object of 
saving his principal from loss. It was farther pointed out in 
this case that S. 189 Indian Contract Act is based on certain 
observations made at pages 225-227 of "Justice Story*® Law ©f 
Agency. m 

A judgment of the Allahabad High Court^, emphasised the 
need for an agent in cases of emergency arising under section 
189 to use reasonable diligence in communicating with Ms 
principal and in seeking to obtain his instruct ions”. The ease 
is however of little assistance isi the study of the subject as 
it does not throw any light as to the criteria to be adopted 
for enabling one to find out the meaning and scop® of those 
words. 

The Indian decisions are meagre, and with the existing 
material it is not possible to answer even some of the basic 
questions, namely t- (l) What is an emergency, (2) The precise 
meaning of the phrase protecting his principal from loss; 

(3) who is a person of ordinary prudence; and (4) meaning and 
scope of the words "using reasonable diligence in eonmnnleat* 
ing with his principal and in seeking to obtain hi# Instruc- 
tions. * 

An answer to these basic questions, can, if at all, be 
found in the Agency laws of foreign jurisdiction notably of 

3. Shaati Lai v. Tara Chant Madam Sepal A.I.E* 1933 
Allahabad 158. • 



England and America , which we now proceed to examine. Tin# 
doctrine of implied authority flowing from necessity or emer- 
gency was confined in English Law f© certain well known excep- 
tional cases, such as those of a master of a ship or the 
acceptor of a hill of exchange to the honour of the drawer* 

4 

In 1924, Me, Cardie J. in Prager v. Blatspiel , gave 

expression to an opinion which though obiter is relevant as 

showing that there was a feeling that the confines of the law 

on the subject should be extended so as to meet the requirements 

of the time. The following passage from the judgment is quoted 

for reference, "There is nothing in the existing decisions 

which confines the agency of necessity to carriers whether by 

land or sea, or the acceptor of bills of exchange. The basic 

principle I think is a broad and useful one. It lies at the 

root of the various classes of cases of which the carrier 

s 

decisions are merely an illustration. " 

Certain conditions were laid down by the learned dudge 
as a condition precedent to the exercise of the authority con- 
ferred on the ground of necessity or emergency by law. They 
say be stated thus (i) Under the circumstances of the ease 
communication with the principal was practically impossible, 

(2) Actual or Commercial necessity must be in existence for 
doing the acts in question, and (3) The alleged agent of nece- 
ssity must satisfy the court concerned that he had acted bona- 
fide and in the Interest of the principal, ■ 

4. (1924) I.K.B. 586 

5* At page 570, 



104 


It ms unfortunate that Me Cardie J* s dicta was ehalleng- 
ad in subsequent cases* In Jebara v. Ottoman ; Scrutlon h* J* 
expressed his disapproval of He* Cardie J* s opinion in the 
words "The expansion desired by Mo Cardie J, becomes less 
difficult when the agent of necessity develops from an original 
and subsisting agency, and only applies itself to unforeseen 
event not provided for is the original contract, which is usually 
the case where a shipmaster is agent of necessity. But the 
position seems quite different when there is no pre-existing 
agency, as in the ease of a finder of perishable chattels or 
animals, and still more difficult when there is pre-existing 
agency, hut it has become illegal and void by reason of war 
and the same reason will apply to invalidate any implied agency 
of necessity. * 

f 

k case of considerable importance is Sims v. Midland » 
There -is- a carrier on account of seeming delay in transit 
occasioned by a strike sold goods which wore perishable, which 
were earlier entrusted to hi® for the purpose of carriage. On 
these facts the Court held that the action of the carrier was 
justified on the ground that it was practically impossible for 
him to get instructions from the owner. A case in point is 
Great Northern Hailway v. Swaffield, 8 It was held In this case 
that a railway company was entitled to keep a horse with a 
livery stable keeper when the horse was not met by its owner 

$, 4192?) 2 K*B. 254 at 25? f reversed sub nom. ottoman V, 

Jebara (1928) A.C. 269. 

?, (1913) 1 K.B. 106. 

8. (1874) &.K. 9 Ex# 132, 
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at Its place cl distinction and the railway company had no 
sat® accomodation for it. The coart farther iss.de It clear 
that under suck c ircumstance s tl le railway company was entitled 
to recover all the expenses incurred by it is the up keep of 
the horse fro® its owner, 

there are certain decided cages which show that when an 
agent employs medical assistance is an emergency, he has implied 
authority to hind his principal, A ease hearing on the subject 

A 

is Langan ▼, Great Western Hallway ’ , There a sub-inspector 
had pledged the credit of the railway company for hoard and 
maintenance of persons injured in a Hailway collision. It 
-was held on these facts that the sub- Inspector was justified 
in Ms action in as much as his act ms calculated to keep down 
the damages for which the Railway Company may possibly have 
been held liable. The court emphasised that the Sub-Inspector 
was not merely entitled bat bound to take that step as it was 
intended to benefit his principal - the railway company. 

The case Is important in the sense that it lays down the 
principle that it is not merely saving the principal from direct 
loss in an emergency but men indirect loss which may confer 
©a an agent an implied authority to pledge the Credit of .his 
principal. 

Hone of the English cases examined so far throw any light 
as to what the term * emergency* signifies. But the observation ■ 
of Serutton h, J. suggests as stated earlier the circumstances 

9* (18T4) 30 h*T. (».«.) 173 at p. 177. 





should lie 'unforeseen*. There is one line of English deci- 
sions which warrants the view that an agent has no option tout 
to follow the instructions of his principal no matter how 
serious the emergency may he. In So ward v. Tucker*®, the 
facts were these. A principal in India sent by ship goods 
to his agent in London and instructed him to review the goods 
and sell them hut not to pay the freight, that already heen 
paid in Bengal. The agent sold the goods hut when he was to 
make the delivery of the same, he discovered that they were 
stopped for non-payment of freight. The agent paid the freight 
with the object of getting possession of the goods. The court 
held that the agent could not recover this advance from his 
principal as he had acted in disregard to his instructions. 

The correctness or otherwise of this decision will be discussed 
in sub sequent pages. 

±4 

A case in point is Green Leaf v. Moody * where the 
court held that a factor had implied authority to act for his 
principal in an emergent situation, irrespective of his ins- 
tructions or the ordinary usages of the trade where the factor 
acted in good faith and used sound discretion, even though it 
subsequently turned out that the course adopted by the agent 
was disadvantageous to his principal. 

A similar view was taken in an English case Tetley v. 

f g 

British Trade Corporation . In that case it was held by the 


10. (1831) 1 B.C. Ad. 712 

11. 13 Allen 363. 

12. 10 Lloyd’s List Ref. 678. 
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court that an agent could disregard the instructions of his 
principal and restore the goods entrusted to him to another 
country where he felt that it was unsafe to keep the goods 
any longer in that country. 

la the Gratltudine 13 Sir William Scott maintained that 
the foundation of implied authority of an agent to act in an 
emergency was the prospect of benefit to his principal. The 
same thought has been put in by Sir John Romilly thus: w An 
agent is bound to do the best he can for his principal and in 
matters which are left to his discretion he can only act for 

4 A ig 

the benefit of his principal, ** ~ In Broom v. Ball it was 
held by the court that an agent can exercise his discretion 
in an emergency but he must pursue a course which a reasonable 
man would have done In his own case. 

Generally speaking the English Judges have been reluc- 
tant to widen the area of an agents* discretion in cases of 
emergency and have tried to confine it with in narrow limits, 
as already discussed earlier. But in the Canadian case of 
Hastings v. Semans^ it was said that the doctrine has not 
become static so as to be confined to the cases specified by 
Baron Farke and Lord Esher. These cases are merely illustra- 
tions of a broad principle applicable to various kinds of 


13. (i80i), 3 Hb. 240. 

14. In pariente v, Lhbbaek (1955) , 20 Beav, 588 at 592. 

15* (1959), 7 C.B. (n. s. ) 503, 

16* . (1946) 3 W.W.B. 449, 
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cases. These broad differences in their approach to the prob- 
lem of emergency by the different English Judges and the Jus- 
tification thereof will be subsequently commented upon* 

The American Law os the subject is in several aspects 
different and liberal in its outlook fro® the English haw. 

An examination of some of the important American cases reveal 
the broad oat look of the Courts. 

IT 

In Sibley v. City Service Transport Co. , the facts 
were these. The defendant’s bus driver ms carrying passen- 
gers who worked on a government project and who had just 
finished the "swing" shift quite late at night. It was an 
inclement weather the roads were icy and in a thinly settled 
area, a wheel rolled of the bus. The driver made all efforts 
to get help and remedy the situation but failed in his endea- 
vours. Driven by the force of circumstances h© procured 
another bus and driver from a near by arsenal*- The new driver 
unfortunately lost control of the bus and caused the Injuries 
for which suit was brought. It ms held in the ease that 
the plaintiff was entitled to recover. The court proceeded 
to give its finding on the basis of an existence of state of 
emergency and so held that the regular driver had implied 
authority to engage a driver and procure a bus as it was nece- 
ssary for completing his master’s errand. According to 
American law in order to create emergency power, the occurrence 
must be sudden or unexpected or call for immediate action and 


it. % H.J. 458, 86 A 2d. 864 (1949) 
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the contingency mmt safe® It impossible for an agent to 
communicate with Ms principal* 

' 18 

In another important case Booth Flynn v. Price the 
facts were these ; The defendant employed a night watchman 
to protect their heavy machinery. During night time a leak 
developed in the gasline of ditch digging machine. * All ©f a 
sudden he (The watchman) noticed a big puddle around the 
machine and saw that it was on fire*. The plaintiff at that 
juncture oame in automobile and the watchman procured his 
aid in putting out the fire. The plaintiff was injured in 
the operation. He sued to recover damages for the injuries 
sustained by him. The question arose as to what was the 
status of the plaintiff at the time he sustained injuries. 

The plaintiff was held entitled to recover on the ground that 
the jury could hold him an “emergency servant”. 

The decision in the case is undoubtedly correct as it 

is hard to conceive of a better case of emergency where it 

was impossible for the watchman to have communicated with his 

principal and there was a dire necessity of saving his proper- 

«$*fl 

ty. In another notable case, Hawtayne v. Bourne , there a 
manager of a mine borrowed money on the credit of the owners, 

10 as to enable him to pay the arrears of wages due to workmen, 
and thereby avoid the misfortune of levying on materials 
belonging to the mine by the workmen* Alderson, B* gave the 
following reason for denying the manager any emergency powers 

76 M* & W. 595 (1841) , 

7 M, & W. 695 (1841), 


18 . 
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to pledge the credit of Isis owners s- ®(f) here was ample 
time and opportunity for him {the manager) to have applied 
to his principals, ” 

American Courts"' have held that where a mil-road 
accident occurs in which passengers are injured and the high- 
est agent of the railboard company who is present such as a 
conductor, calls a physician or a doctor to treat the injured 
passengers, the company will he hound to pay the charges of 
the doctor, The American Courts have laid down the principle 
that under such circumstances, a person such as, the conductor, 
or other officer# who calls in the aid of the doctor has emer- 
gency powers and can thus pledge the credit of the company. 

2i 

A perusal of Section 47 ' of the American Ee statement 

of Agency (Second) together with comments and illustrations 
added to it clearly reveal two important points. They are 
firstly? that the basis of the emergency authority of an 
agent is the implied consent of the principal and (2) That 
the occurrence of unforeseen circumstances uncovered by pre- 
vious instructions of the principal together with the imprac- 
ticability of communicating with the principal is the founda- 
tion of an agent * a authority. The American Restatement has 
made a contribution by analysing the various e iron® stances in 

20. St. Louis A & T E Co. v. Hoover 13 s.w. 1092. 

21. Section 47 of the American Ee statement ©f Agency (Second) 
states i- "Unless otherwise agreed, if after the autho- 
risation is given, an unforeseen situation arise® for which the 
term® of the authorization make no provision and it is Imprac- 
ticable for the agent to communicate with the principal, he Is 
authorized to do what he reasonably believes to be necessary in 
order to prevent substantial loss to the principal with respect 
to the interests committed to his charge.* 
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which an agent will fee deemed to have ©oiaplied with tlx® 
requirement of law of fearing communicated with the principal 
with a view to obtain bis instructions# In particular it has 
been indicated that where an agent has to incur expenses 
which are disproportionate to the business to he transacted 
he need not communicate with his principal. In short the 
Restatement has clearly indicated the meaning and scope of 
the words * using reasonable diligence in communicat ing 
with Ms principal and in seeking to obtain his instructions’ • 

Having examined some of the important English and 
American decisions it now remains to give a brief summation 
of the lines on which the law has developed. Before doing so 
it is Important to make a few observations regarding the appa- 
rent contradictions in principles which are noticeable in some 

22 

of the cases, fhe English case Howard v. fucker, appears 
to lay down the principle that an agent has no implied autho- 
rity to do acts in contravention of the express instructions 
given him by the principal in a situation arising out of nece- 
ssity. Another English case fetley v. British Trade Corpora- 
tion 23 laid down the principle that an agent could disregard 
the instructions of his principal under the circumstance s of 
the case. 

fixes® two eases may appear to lay down d contradictory 
principles but a critical examination of the facts of these 

22. (1831) i B.C. Ad. f 12 See ante. 

23. 10 Lloyd's List Ref. 6T8 See ante. 
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©ase® and the reasons advanced by the learned Judges clearly 
•warrant the inference that the two eases do not lay down con- 
tradictory principles but on the other hand are helpful in 
finding out what an emergency is, which entitled an agent to 
exercise implied authority* la the first case it is. clear 
from the facts that the principal had clearly instructed Ms 
agent not to pay freight as in Ms opinion the same ms already 
paid in Bengal, Obviously tie principal had in mind that frei- 
ght may he demanded and he had taken ©are to give instructions 
on that matter. Whenever a natter has already received the 
attention of the principal and he has issued definite instruc- 
tions to Ms agent, (he has ao authority to act in disregard 
©f the same. It is only when a new situation arises on the 
happening of an unforeseen ©vent that the agent is entitled 
to exercise powers to meet the emergency and possibly there ©an 
he no instructions of the principal on that matter as it could 
not have been in his contemplation at that time. 

In the second case - Tetley v, British Trade Corporation 
a situation arose, which was never in the contemplation of the 
principal, obviously therefore there could be no instructions 
which he could have issued to Ms agent, concerning the changed 
situation. The former instructions of the principal had no 
bearing on the changed circumstances and therefore, were of no 
avail and could be disregarded by the agent. 

The distinction between the faets of the above mentioned 
cases is thus marked - in the first the principal visualised 
the situation that may possibly arise and he gave his instructions 
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M© law ©an ever permit an agent to act against his clear ins- 
tructions* la the second case the principal had given instruc- 
tions for his activities in no real c ircu&st ance s v tout as he 
could not contemplate any unforeseen happenings he could not 
possibly have issued any ins tractions regarding the same. 

All that could he said in such a case was that the 
agent was disregarding the spirit of his principal’s instruc- 
tions which had become redundant in an emergency. 

these two cases therefor© do not lay down differing 
principles tout on the other hand explain the fact that to 
clothe the agent with authority it is necessary that there 
should toe such a change in the circumstances as could not have 
been in the contemplation of the principal. 

The development of law in England has not been uni- 
form. Mae Cardie J. attempted to widen the area of an agent * s 
implied authority in an emergency. Scrutton h. J. and Lord 
Esher substantially narrowed its scope, and the Canadian case 
restored it to Its former position, The difference of approach 
between these English Judges is not surprising. There has been 
a traditional reluctance amongst the®, generally, not to 
change the law as they are of the view that this task properly 
belongs to the legislative agency; however a few of them have 
been inclined to affect and recognise the necessity of making 
changes in the existing law as otherwise the results would be 
disastrous. As such Mac Cardie J was inclined to take a 
broader view and to recognise that any emergency situation 
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would fee enough to call in the aid of the court* On the 
other hand as one would expect of the English Judges, Sera- 
tton and Lord Esher JJ» were prepared to expand the . law only 
in very hard and exceptional circumstances* The author is 
however, of the opinion that the principle enunciated fey Mac*. 
Cardie J. and the view expressed in the Canadian case deserve 
approval for the staple reason that emergency, whatever fee the 
varied nature of its gravity - big or small justifies the 
interference and the aid of the courts and that the meticulous 
distinctions recognized, fey some of the courts in England are 
unwarranted. It is submitted that to enable the common law 
to expand, a narrow view is not desirable* 

Having examined some of the important English cases 
it will fee of interest to mot© wli^at solution to the two prob- 
lems posed earlier on page one have been suggested fey the 
Courts in England, It is important to bear in Hind the 
reluctance of English Judges to change the law though they 
favour recognizing exceptions to any rule for there is hardly 
any law without an exception* Mac, Cardie J, in Prager vs* 
Blatspiel (1924) 1.1*1* made an observation though obiter 
which nay will fee regarded as a salutary warning against over 
legalistic restrictions* He stated that the common law must 
aeet sets of facts abnormal as well as usual and that it 
nasi face and deal with changing or novel circumstance*. 
According to the learned judge authority to act in the interest 
of his principal is implied in favour of the agent as it is 
absolutely necessary to maintain and continue the business of 
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principal. The e ire instances under which an agent has 
implied authority in an emergency as stated by the learned 
Judge have already been mentioned, The view of the learned 
Judge, therefore, is that implied authority to act conceded 
fcj the agent is a creation of law recognised to meet the 
emergency. This view so far as it goes is similar to the 
iMian law. However, the view of another set of Judges 
Scratton and Parker is that exception to the rule should he 
limited otherwise it will have the effect of eating up the 
rule itself * accordingly they have confined emergency situa- 
tion to the Shipmaster and to the drawer of a hill of exchange 
only, ■ 


The question of importance is how far the English 
or the American Law can he of help in solving some of the 
problems posed by the language of Sections 189 and 214 of the 
Indian Contract Act, Readers are referred to the four ques*- 
tions earlier. Regarding the first question a® to what is 
an emergency , a complete answer is in its nature Impossible 
as it is mainly a question of fact. However, the English 
and American cases disclose a criteria and it is that some 
unforeseen situation must arise . 

The second question is what is the meaning of the 
term * saving the principal from loss 1 . Though no direct answer 
is furnished to this querry nevertheless all decided cases go to 
show that unless proper step was taken by the agent concerned, 
the principal would lav® sustained financial loss in respect 
of his business or property and the phrase may therefore be 
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regarded to lave been used In this sense. 

Tie third question - which is low to decide whether 
an agent acted with ordinary prudence as would he done by & 
person in his own case under similar circumstances. To this 
the answer furnished is that the agent must act reasonably. 

If he commits a bonaf ide, mistake in doing an act, he will 
still he regarded to be acting properly. This question be- 
ing mainly one of fact no precise answer can be anticipated. 
Regarding the fourth question how far an agent is under a duty 
to communicate an information regarding the changed situation 
to his principal has been very well answered toy the American 
Restatement is Section 47, and the Commentary added to it and 
it is suggested that the law embodied in Section 214 Indian 
Contract Act should he drawn on those lines. 

A question posed earlier, how far a stranger can become 
an agent because of an emergency has been answered in the nega- 
tive by the English authorities. The doctrine of Negotioram 
Castle of the Roman Law has never found acceptance in England. 
However, there are a few dicta of English Judges and the view 
of story, a high authority on the Law of Agency whose opinions 
are now cited in support of the proposition that an agency 
relationship may be established by an emergency situation in 
favour of even a stranger. 

An important question arises under Section 139 Indian 
Contract Act whether a stranger can have an Implied authority 
to do certain acts in an emergency. In the view of Justice 
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story '' the principle applicable in the case of an agent 
would equally be applicable ia the ease of a stranger tinder 
circumstances of positive necessity; "as for example, in cases 
of irreparable injury to perishable property, occasioned by 
fire, ship wreck, inundition; or other carnalities, and found 

rjt 

without any known owner or agent , n The stranger performs 
in such cases the functions of the Negtiorum Gestor of the 
Civil Law; and it appears that lie is justified in performing 
acts with a view to save the property from complete destruc- 
tion or even to preserve it and stop its deterioration. 

Salvors are understood to be clothed with authority; in cases 
of this kind to dispose ©f the property saved for the interest 
of all concerned provided the property be of a perishable 
nature or if it fee unfit to withstand the inclemencies of the 
weather till the claims in respect of them can be finally 
decided by a court of law. 

28 

In Kempt v* Pryor , Lord Eldon stated as follows t- 

"1 have a strong conviction upon sound principles, 
confirmed toy mj short experience at guild-hall that, if a man 
under a contract to supply one article supplies another under 
such circumstances, that the party, to whom it Is supplied, 
must remain in utter ignorance of the change, until the goods 
are under circumstances, in which it would be against the 
interest of the other to return or reject them instead of 
doing what Is best for him, selling them immediately, a jury 

24, Story-Law of Agency-Art, 142 page 115. 

25, Story on Bailments Art, 83, 

20. ? Ves. 240, 241, 242, 247. 
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would have no hesitation in saying, he ought to fee considered, 
if he pleased, not as a purchaser, feat as placed fey the vendor 
in a situation in which acting prudently for him, he was an 
agent. The consequence there is, that he would fee liable to 
account for the money received, subject to freight and other 
charges; though while the goods were in transit, he had consi- 
dered himself owner*. Lord Eldon* s reasoning stated above 
gives countenance to the view that a non-agent may be clothed 
with the rights and responsibilities of an agent when a novel 
or unforeseen situation arises. 

A bailee is already regarded in Indian law to be 
sharing the rights and responsibilities of an agent la the 
exercise of his implied authority arising on the ground of 
an emergency and it would be no wonder, that the area of Its 
application is considerably widened. A day may not be far 
off when the Judges in India or our legislators deeia it 
proper to include even eases of strangers sharing that autho- 
rity within the scope of our law. 

Having examined at some length the scope of the emer- 
gency situations and the circumstances in which an agent has 
been held to possess an implied authority to safeguard the 
interest of his principal, it is proposed toconsider the policy 
of the law underlying the rules stated on the subject. 

The foregoing analysis of the emergency position has 
made it amply clear that an agent has a discretion only on the 
happening of an emergency when he hjad no reasonable opportunity 
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to contact his principal and oh tain Ms instructions. That 
being so, it is obvious that in exercising his discretion 
with a view to save his principal Irena loss he is not acting 
in derogation of any instructions. As a natter of fact, the 
circumstances having totally changed the earlier instructions 
have no hearing in resolving the difficulties of the new 
situation. Two different justifications nay he offered for 
the recognition of the rule that an agent should have a discre- 
tion in the natter. One is that under the changed circumstan- 
ces, there is an implied consent of the principal authorising 
the agent to exercise his discretion and this contention is 
strengthened "by the fact that the law requires the agent to 
act as a man of ordinary prudence as if it were his own case 
under similar circumstances. 

In other words the agent is to act in a reasonable 
maimer and not capriciously. Undoubtedly by emphasising this 
aspect of the agents conduct lew ensures that the agent to 
the best of his ability will try to benefit his principal. 

There is thus no margin of doubt that the agent* s conduct 
would be one generally acceptable to any principal, except 
those whose satisfaction is not merely derived from the 
benefit that is conferred on them but they prize much more 
the compliance of their instructions irrespective of their 
merits. Such cases must indeed he rare, for in business the 
idea of deriving profits is usually the foremost consideration* 

haw after all cannot devise means of satisfying the 
whims and caprices of every individual person. It is meant 
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to confer the greatest good of the greatest number* The policy 
of the law, according to the above view, appears to be prompted 
by the consideration of benefitting principals and at the same 
time, to enable agents to absolve themselves of any responsi- 
bility to which they would render themselves liable if loss 
ensued to their principals by their negligence or inaction* 

The law propounded above , is no doubt open to the 
obvious criticism which has been levelled against the ’ implied 
term theory 1 as a justification for the doctrine of frustration 
of contract. 

The second justification for the policy of the law 
on the subject which may be offered is that since the condi- 
tions imposed on an agent subject to which he can exercise 
his discretion are such as leave no margin for doubt that he 
will act reasonably and in a bonaf ide manner it becomes 
obvious that in the large majority of cases he will be bene- 
fitting his principal. As already stated earlier this by 
itself may make the position acceptable to the principals 
generally save a few. 

The agent in his turn is absolved of the responsibility 
®f being saddled in damages if loss had ensued to his principal 
by his negligence or inaction. 

Law must of necessity employ the principle of give and 
take In reconciling conflicting interests. The principal 
foresake# his right of giving instructions, the agent shoulders 
a greater responsibility as he has to act under various safe- 
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guards and conditions* Thus does the law reconcile conflict- 
ing Interests of the principal and the agent in emergency 
situations. Turning our attention now to the position of the 
third party we find that the existing law on the subject does 
not disclose or give encouraging evidence of a sound policy* 

If an agent acts strictly in accordance with the requirements 
of section 189 and 214 of the Indian Contract Act or according 
to the principles elaborated under the common law of England 
and America, the position of the third party is safe and free 
from doubt. Doubts regarding the legal position of the third 
party arise when the agent has acted in an unauthorized manner 
or in derogation of the rules of law. The third party acting 
bonaf ide enters into a contract with the agent assuming that 
he has authority and performs his part of the Contractual 
obligation. The question arises whether the third party can 
successfully bring an action against the principal ? Sections 
226 and 227 of the Indian Contract Act contain the law rele- 
vant to the subject. 

A Privy Council case has stated interpreting the 
scope of the above sections that persons who deal with agents 
whose authority they know are limited, deal with them at their 
own risk and if the agent exceeds his authority, the principal 
is not bound. 

To the author^thls paper, it appears that the policy 
of the law Is unjustified in placing the position of the third 

27. (10) 14 C.W.N. 381 (388) P.C. 



partj in jeopardy, la ai emergent situation it is not at all 
feasible for a third party to make inquiries whether the 
agent is acting in an authorised or unauthorised manner. 

There is neither the time nor occasion for that. 

Ikifier such circumstances it is really hard on the 
third party to deny him a legal remedy against the principal. 

It aay he argued that he has a right of action against the 
agent. We are aware of the reasons as to why the law ha® 
mad© the principal liable for the conduct of his agent. Ass 
important reason is that the third party can easily and safely 
satisfy his decree against the principal who generally is in 
a much better financial position than his agent. The third 
party may reasonably argue that his right of action against 
the agent Is merely illusory. 

In so®© cases a contrary view has been taken, which 
are stated here* 

' 88 

In a Madras ease it was held that where an agent did 
an unauthorised act which benefitted the principal, the princi- 
pal was hound in equity to return that benefit to the third 
party from whom fee had derived it. 

The legal position despite these differing views is 
not free from difficulty and the author suggests that the 
existing law may be amended and a clear rule enacted that the 
third party will have a right of action against the principal 

28* A.I.R* 1916 Madras 1025 (1027) D.B, See also A. I. R. 

1936 Bombay 62 (66). 
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ill ail emergency situations, ■where he comes to the rescue of 
the agent, thus benefit ting the principal* 

Before concluding the discussion of the subject, it 
will be interesting to note the problems of policy and pur- 
pose that underlie the law under consideration* The law is 
faced with two puzzling problems, they are, first whether the 
basic principle that an agent can only act when he is expressly 
or impliedly authorized by his principal so to do can be 

infringed and second, if the principle above enumerated can- 
or 

not be altered2>odified should another competing principle that 
the agency relation is meant solely or premarily to benefit 
the principal be forsaken. The task of formulating a proper 
policy that could resolve these two conflicting ideologies was 
by no means easy. In a desperate attempt to reconcile these 
conflicting principles we find that generally the attitude of 
the courts in America, at least, has been to recognise that 
the agent* s power to act in an emergency is based on an implied 
authority. The recognition of this view would certainly put an 
end to the controversy for them no principle is at stake. The 
author, however, does not agree with the views expressed in the 
commentaries added to Sec. 47 of the American Restatement of 
Agency. The reason is simple. There cannot be in law any 
implied authority in favour of an agent in respect of a natter 
which could not possibly be in the contemplation of the princi- 
pal. The way the law has tried to resolve the conflict is 
commendable. The agent is only authorized to act in a reason- 
able manner in an emergency. Since communication with the 
principal is not practicable the agent is certainly not acting 
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in derogation to the known wishes of his principal. 

Furthermore, it can ho safely asserted that principals 
generally would he interested in preserving their business 
and In securing profits the agent Is fulfilling that obliga- 
tion. 

The first principle enunciated earlier is therefore 
not set at defiance but merely modified to suit the peculiar 
circumstances create# fey an emergency. The law in attempting 
a reconciliation of the conflicting principles has succeeded 
in conferring benefit upon the principal and the agent alike. 
The principal is benef itted because otherwise his property or 
interests would be sacrificed. Similarly the agent derives 
the advantage of getting the necessary authority to preserve 
the® and acquire rights against third persons for his princi- 
pal and against the principal in respect of his remuneration, 
indemnity etc* The authority of an agent in an emergency can- 
not he said to arise fro® an implication. The author of the 
paper shares the view of the Australian authority ' which 
holds that authority in an emergency" Is a question of law; 
the application of the doctrine does not depend on the express 
or implied consent of the parties. In this fundamental res- 
pect agency of necessity differs from true agency". It is 
well to remember that emergency power is the creation of law. 
This is something not peculiar to the principal and agency 
relationship but is generally adopted in various fields of 
legal relationship. The power vested by most of the .consti- 

29. G.H. Treitel, 3 Annual 1. lev. of West Australia i 
(1954), 


tut ions of the world la the head of the State demonstrates 
this view-point. 

HECQM'EITOAflOKS : 

Section 214 Indian Contract Act 1872 to he reproduced 
and the following Illustrations added to it to show the wide 
range of factual situations covered by the Section, 

ILLUSTRATIONS : 

1, p, the owner of a small apartment house, on leaving 
for a fishing trip in the wilderness, directs- A, a friend, to 
collect the rents during his absence, telling A that he has 
no one else in charge of the building. During P*a absence, 
fire destroys the house. Not knowing where P is and realising 
that the insurance on the house will be forfeited unless proof 
of loss is made* A sends proof of loss to the company insur- 
ing the building. A is authorized to do this. 

2. P, a peach grower, ships peaches to his factor in 
the city. Twelve hours before they are due to arrive, the 
factor learns that in his city, owing to excessive arfivals, 
peaches will not bring much more than enough to satisfy the 
freight charges, but that, If diverted to a factor in another 
city, they will bring a much larger price at no great freight 
cost. He cannot communicate with P in time to make the change. 
He is authorised to re-route the peaches and the fact that they 
are unexpectedly destroyed by flood in the other city dees not 
subject him to liability to the principal. 
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Soot ion 214 Indian Contract Act 1872 to he reproduced 
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for a fishing trip in the wilderness, directs- A, a friend, to 
collect the rents during his absence, telling A that he has 
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that the insurance on the house will be forfeited unless proof 
Of loss is made. A sends proof of loss to the company insur- 
ing the building. A is authorised to do this. 

2. P, a peach grower, ships peaches to Ms factor in 
the city. Twelve hours before they are due to arrive, the 
factor learns that in Ms city, owing to excessive arflvals, 
peaches will not bring much more than enough to satisfy the 
freight charges, but that, if diverted to a factor in another 
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oost . He cannot communicate with P in time to make the change. 
He is authorised to re-route the peaches and the fact that they 
are unexpectedly destroyed by flood in the other city does not 
street him to liability to the principal. 
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3# Same facts as la Illustration 2, except that A 
a similar thing the year before and was told by P never 
to do it again# A is not authorised. 

C# If the agent acts reasonably, the fact that he 
is mistaken as to the necessity of action does not prevent 
the existence of the authority to act# Furthermore, although 
he is at fault for the creation ©f a situation which causes 
him to depart iron the letter of Ms instruct ions, he is 
authorised to act, under the circumstances stated, although 
he may be responsible to the principal for the expense or 
loss caused by his prior wrongful conduct, 

4* A; ordered by P to ship goods through a specified 
country, is credibly informed that a revolution is imminent 
and will probably break oat while the goods are en route, and 
if so that the goods will be seised by the insurgents. The 
Principal urgently need the goods and the agent cannot commu- 
nicate with him. He thereupon ships the goods by a more cir- 
cuitous but nearly as expeditious route. He Is authorized to 
do this even though the revolution does not occur. 

5. A, selling agent for P, has been ordered not to 
sell to T on credit. During P*s absence and while he cannot 
be reached, A sells to T on credit, delivering the goods. He 
immediately realises that f has obtained the goods by fraud 
and Is about to abscond from the State. A begins an action to 
replevin and recaptures the goods. He is authorised to do 
this although he is liable to P for the expenses of so long. 
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d* Tli® fact that it is possible for the agent to 
communicate with the principal does not prevent his having 
authority to act if, in view of the nature of the transaction, 
the expenses of such communication would he disproportionate , 
or the delay might seriously harm the principal * & Interests* 

ILLUSTRATIONS ; 

6, On being driven to the train by his chauffeur^ 

A, P tells him to take the car to P* s summer home to which P 
is going by train. A asks about having a new timing chain 
inserted but is told to let no one touch the car* While A 
is driving as directed, the timing chain breaks and the car 
will not go without a new chain. A could telegraph to P but 
at the expense of several dollars and much delay. A has a new 
timing chain inserted and also has the valves ground, it is 
a question of fact whether or not A was authorised to have 
the chain replaced. He had no authority to have the valves 
ground* 
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CHAPTER IV 

AGENT * S IMPLIED' AUTHORITY TO DELEGATE 

The purpose of this chapter is to examine the problem 
of delegation by an agent, from an entirely new angle and in 
that light to suggest certain improvement in the Indian Law 
embodied in sections 190-195 of the Indian Contract Act. 

Freedom of Contract is so far the recognised rule; but 
a few departures from it have recently gained currency* In 
the industrial sphere , freedom of contract is increasingly 
subject to restraint. Boars, wages, conditions of labour and 
annual leave are controlled by law. The author of this thesis 
offers a new thought that an agent has a competing interest 
against his principal in the matter of delegating his autho- 
rity to another. Principals, generally, are interested in 
requiring their agents not to delegate their functions to 
another, whereas agents for various justifiable reasons desire 
to delegate their authority to others. There is thus a clear 
clash of interest between them and a case will be here made 
out that the interest of an agent needs protection. It 
appears that an agent has been regarded merely as a dignified 
servant and for this reason, the recognition of his interest 
has been relegated to the background* This approach, the 
author believes is a fallacy. 
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fli# justification for presenting tills thesis is to 
attract the attention of law givers and legislators to the 
Imperative need of change in the existing law prompted by the 
needs of a changing society where values are fast undergoing 
transformation* The author is ©f the opinion that the entire 
law on the subject has to he reviewed, the fallacy exploded, 
and suitable amendments introduced in the Indian Law. 

It must be made clear at the very out set that the 
author proposes to examine mainly the Indian Law but references 
to comparative English and American Law will be made wherever 
it is deemed necessary to support his view point* 

It Is a well known rule of law that an agent ordinarily 
has no authority to delegate his functions to another* The 
familiar Latin maxim expressing this thought Is delegatus 
nonnotest delegare * 

In India the rationale of this principle ha® not been 
elaborated in any court decision, though we find specific men- 
tion of the rule in Section 190 of the Indian Contract Act. 

The words "undertaken to perform personally" occurring in this 
Section indirectly suggest that an agent has no power to dele- 
gate his duties to another for the obvious reason that he 
undertakes to perform them personally. The basic reason for 
such a rule has been stated in the words of Justice Story, 

"It lies in the personal trust and confidence reposed in the 

i 

particular party." In English Law the rule and its rationale 


1* Story, S* 13. 
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have been admirably stated by Thesiger L. J. la Be-iusseh@ v. 

Alt 2 j 

B As a general rule, no doubt, the maxim delegatus non 
potest delegare applies so as to prevent an agent from estab- 
lishing the relationship of principal and agent between his own 
principal and a third party; but this maxim when analysed merely 
imports that an agent cannot without authority from his princi- 
pal, devolve upon another obligations to the principal which 
he has himself undertaken to personally fulfil; and that in as 
much as confidence in the particular person employed is at the 
root of the contract of agency, such authority cannot be implied 
as an ordinary incident in the contract". In an American case 
Washington Trust Co. v. Biship » the court has justified the 
maxim in these words: "The relation (of attorney and client) 
thus created is one of the utmost trust and personal confidence, 
fhere an agency of such character exists, requiring as it does 
the exercise of special knowledge, judgment and discretion, it 
is generally held that the agent may not delegate the perform- 
ance of his duties in the matter without express authority from 
the principal unless such authority is necessarily implied for 
the proper execution of the agency. This rule, which is so 
fundamental as to require no citation of authorities, does not 
apply if the delegated act is ministerial only". This was a 
ease between an attorney and a client where the degree of skill 
or confidence was much greater than in an ordinary case of 
principal and agent. But the difference lies only in the degree 


3. TS. B* 1. 1ST, 30A (2d) 185 (1951). 
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and not in the nature of the relationship*, it can therefore 
he stated with impunity that, as the relation of principal 
and agent necessarily implies a certain measure of trust and 
confidence reposed in an agent by Ms principal, an agent ean- 
not be permitted in law to delegate his duties to another for 
that will hare the effect of defeating the very purpose and 
intendment of the principal and agency relationship. To this 
rule, in both England and America certain exceptions Have 
become firmly established. So it is in India where the 
entire statutory treatment of the subject is found in Sections 
190 to 195 of the Indian Contract Act. 

To understand these exceptions it is first important 
to note a distinction that has often proved confusing. This 
lies in the contrajt between (i) a person appointed toy an 
agent to act in the capacity of his own agent and (2) a person 
selected by the agent to become an agent directly t of the 
original principal. Only the former ean be correctly descri- 
bed as a sub-agent. This is well put in the Amerlcal Restate- 
ment of Agency, where it is said: "A Sub-agent is a person to 
whom the agent delegates, as his agent, the performance of an 
act of the principal which the agent has been empowered to 
perform through his own representative". 5 

4., Almost the same language is used in a non— lawyer case of 
’ principal and agent : Me Kinnon v. Vollmer, 75 Wes 82, 43 
N.W. 800 (1889). 

5. Sec. 5 Restatement of Agency first Edition, See also 
Seavey, "Subagents And Sub servants" 68 Harv-L. Rev. 

658 (1955), 
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Fortunately, there is a decision in the Calcutta High 
Court that throws helpful light on the Indian view of .this 
distinction, in that case, Negi purchased from a firm C at 
Calcutta a quantity of corrugated Iron sheets and paid a sum 
of ft?* 250 in part payment. Negi instructed the firm to send 
the money and collect the balance through the local Bank of 
Khulna. The firm C therefore sent the goods to Khulna and 
directed the Railway Receipt, their bill and demand draft 
with covering letter to the National Bank their hankers of 
Calcutta, instructing them to collect the hills through the 
Bank at Khulna. Contrary to instructions the Bank made over 
the goods to Negi, who delayed payment and later offered to 
pay in instalments. Whereupon the firm C brought a suit to 
recover the balance from the National Bank in Calcutta. The 
Judge stated: "I think that Sections 194 and 195 (of the 
Contract Act) are to be read together and the authority to 
create a third person an agent of the principal referred to in 
Section 195 connotes that the agent has a discretion in select- 
ing such agent for his principal. These sections do not apply 

to oases where the agent has no power of selection. If he 

* 

undertakes the agency is compelled to appoint a particular 
nominee of his principal as the agent of his principal for 
some part of the business of the agency . . . Now, it is 
common ground that the defendant Bank did appoint the Khulna 
Bank to carry out that part of the collection which was to 
take plaee at Khulna but the question to he decided is whether 

6, Choudhury T.C. and Bros. v. Ginndra Mohan Negi A. I. R, 

1930 Calcutta 19 per page J. 
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tlie defendant Bank appointed the Khulna Bask so to act as the 
sub-agent of the defendant Bank or as the substituted agent 
of the plaintiffs*. 

Proceeding further the Judge said "that the question is 
whether the defendant Bank created privity ©f contract between 
the plaintiffs and the Khulna Bank. In ay opinion, that is 
the true test to determine whether the person appointed by an 
agent authorized in that behalf to perform part of the business 
of the agency is a substituted agent of the principal or the 
sub-agent of the agent, and that the test to be applied is the 
same whether the case falls within Sections 194, or whether, as 
in the present ease the person so appointed is the nominee of 
the principal * , • >} 

After distinguishing between cases where an agent names 
an agent of his choice and where he merely carries out the 
order of the principal the Judge stated: n X am of opinion that, 
while the letters and telegrams to Khulna Bank were seat by 
the defendants Bank, the mandates therein contained came from 
the plaintiffs. As I apprehend the facts, in endeavouring to 
carry out the collections of the bills at Khulna, the Khulna 
Bank was not acting under the control of the defendants Bank, 
for, so far as the collection at Khulna was concerned, the 
defendant Bank was acting under the direction of the plaintiff 
who throughout took charge of the transaction. The defendant 
Bank, in my opinion, was the conduit pipe through which the 
plaintiffs communicated their instructions to the Khulna Bank •#." 
As an aside the court observed “the defendant Bank some times 
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T, A.I.E. 1939 Allahabad, 186 per Mrj^ammad Ismail «** 
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referred to the Khulna Bank as R our Khulna agents » • • But 
undue stress ought not to he laid upon loose ©r casual words 
and phrases used In business letters and regard must he had 
to the substance of the transaction . • • ” 

The importance of this case lies in its clear statement 
of two criteria for determination whether a person named by an 
agent is a substituted agent of the principal or merely a sub- 
agent of the agents; First, there must be privity of contract 
between the principal and the person named by the agent to per- 
form part of the business of the agency; and second, the con- 
trol of the activities of the person so appointed must be vest- 
ed in original principal. 

If the facts disclose compliance with these two requi- 
sites the appointee will be deemed to be a substituted agent, 
having the same status and rights towards the principal as the 
original agent ; if otherwise, he will be a sub-agent of the 
agent. 

Another important case on the difference in the scope 

1 

of sections 190 and 194 is B. Mohindra bass v. F» Mohan Lai _ 
and another . There the plaintiffs, owners of the houses in 
question in Mussoorie, appointed plaintiff 2, a banking concern 
their agents to lease out his houses. During correspondane# 
the owner wrote to the bank as follows. n In any ease you need 
not inquire from me about renting of cottages* You have full 
authority to accept anything. " The banks thus appointed 

T. A. I,R* 1939 Allahabad, 186 per Mohammad Ismail 4. 
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defendant to locate a tenant* This lie proceeded to do and 
thereafter collected the rent, plaintiff daisied to be paid 
over only part of it and therefore sued for the balance due. 

The question was whether banking company as agent of the owner 
of the cottages was entitled to employ agents or sub -agents 
within the meaning of Sections 194 and 190 of the Indian 
Contract Act, 1872. 

The following passage states the governing principles” 
”... it would appear that plaintiff had given very wide powers 
to plaintiff 2 and the power to appoint an agent under these 
c irciUEstances ©ay well be inferred. A banking concern usually . 
is not expected to go about in search of tenants and plaintiff 
i must have known that the agencies will have to be employed 
in order to find suitable tenants for the three houses entrus- 
ted to plaintiff 2 who had authority to appoint defendants 
agent and the latter are accountable to plaintiff i.” The 
Judge apparently based his conclusion on the fact that plain- 
tiff i regarded the defendants as his agents and not as sub- 
agents of plaintiff 2. Thus the Court must have regarded the 
defendants as agents of plaintiff and not as sub-agents* thus 
bringing the case within the purview of Section 194 instead of 
Section 190 of the Indian Contract Act. The former provide®* 
"where an agent holding an express or implied authority to 
name another person to act for the principal in the business 
of the agency, has named another person accordingly* such person 
is not a sub-agent but an agent of the principal for such part 
of the business of the agency as is entrusted to him. * 
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However it is suggested that the case should not have 
been brought within the purview of Section 194, This section 
is only applicable when the principal either expressly or 
impliedly authorities Ms agent to name another agent for some 
part of the business. In the correspondence, that passed be- 
tween the principal ant the bank the language already quoted 
above would seem only to show that the principal reposed full 
confidence in the bank for the fixation of rent, on the other 
hand, it would seem improper to construe it to mean that the 
principal authorized the bank to name another person as an 
agent. It is to be regretted that the attention of the Court 
was not drawn to the Calcutta case discussed earlier. The' 
principles laid down in that case, if they were applied here 
would undoubtedly warrant a contrary conclusion, for it was 
there stated that . . Undue stress ought not be laid upon 
loose or casual words and phrases used in business letters and 
regard must he had to the substance of transaction ... * 

There is nothing in the evidence here which gives countenance 
to the view that privity of contract was ever established between 
plaintiff i and the defendants. 

The bank could hardly be expected to go about in search 
for persons willing to take cottages for a reasonable rent and 
so it would seem proper to infer that it was authorized to 
appoint a sub-Agent within the purview of Sec. 190. But it is 
quite another matter to infer authority to appoint a person to 
become an agent holding directly from the original principal. 

Thus we are of the opinion that the defendants really were sub- 
agents rather than agents. It is therefore suggested that In 
this respect , the decision/ was in error. 
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Tills distinction has been well brought out in a deei- 

JEt 

sion by the Sind High Court 0 , ' The Judge was commenting on the 
following except from Halsbury’ s laws of England * There are 
three classes of sub-agents n (i) those who are employed with- 
out the express or implied authority of the principal, and 
consequently by whose acts he is not bound, (II) those who 
are employed with the express or implied authority of the prin- 
cipal but there is no privity of contract between him and that 
sub-agent, (ill) those who are employed with the principal’s 
authority between whoa and the principal there is privity of 
contract and consequently a direct relationship of principal 
and agent is established between the®. 


"For the acts and defaults of the first two classes of 
"sub-agents" the agent is responsible to the principal. In the 
case of the sub-agent of the third class, his rights and 


8. A.I.R* 1930 Sind 247 at p. 251. 

9. at page 373 of Halsbury’ s laws of England, Vol. 1, the posi- 
tion of sub-agents of different kinds has been very sucei- 

ntly and clearly stated as follows : "There is as a general rule, 
no privity of contract between the principal and a sub-agent, 
the sub-agent being liable only to his employer, the agent. 

The exception is where the principal was a party to, and 
adopted his acts, and it was the intention of the parties that 
privity of contract should be established between thpm. There 
may, therefore be said to be three classes of sub-agents: 

(1) those employed without eh the authority express or implied 
of principal by whose acts the principal Is not bound; (2) those 
employed with the express or implied authority of the principal 
between whoa and the principal there is no privity of contract; 
(3) those employed with the principal’s authority between whom 
and the Principal there is privity of contract. For the acts 
and defaults of the first two classes, the agent is responsible 
to the principal". 
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liabilities are those of an agent and therefore it mayy rightly 
pointed out that the use of the word sub-agent is not happy. 

It would have been better if substituted or co-agent was employed 
instead of sub-agent, for the simple reason that -where there is 
a direct privity of contract between a principal and another 
person, he is really an agent and cannot properly be called a 
sub-agent for the reason already indicated in the Calcutta 
decision, 

The Judge then compared the Indian and English Law on 
the subject in these words : w Sections 190 to 192 deal with sub- 
agents properly so called and which are referred to as classes 
(l) and (2) in the passage quoted above from Halsbury* s laws 
of England. Section 190 declare that an agent nay not delegate 
to another person the performance of an act which he had ex- 
pressly or impliedly undertaken to perform personally unless 
permitted to do so by the custom of trade or the nature of the 
agency. 

Section 191 limits the definition of a sub-agent to 
one who is employed by an agent and is required to work under 
his control. S. 192 inter alia declares that notwithstanding 
the appointment of sub-agent as defined in the previous Section 
the agent shall continue to he responsible to the principal for 
the acts of the sub-agent and that the sub-agent will in his 
turn be responsible to the agent. In effect this Section con- 
templates that in such a case a privity of contract is not 
established between the principal and the sub-agent in consequence 
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merely of such appointment bees made. 

Section 194 deals with the third class of sub-agents 
referred to in the passage of Halsbury but provides that such 
a person is not a sab-agent within the definition of S. 191, 
that is to say a sub-agent properly so called and that he is ■ 
thereby deemed to be an agent of the principal and directly 
responsible to him. In this case a privity of contract is 
ipso facto established between the principal and the person 
so named. " 

An interesting question of a different nature may be 
raised from the language of Section 191 of the Contract Act, 

It will be recalled that this defines sub-agent as*a person 
employed by and acting under the control of the original ageist 
in the business of the agency. " It is worth noting that since 
an agent has power t© appoint a sub-agent who works "under his 
control" it is possible to visualise cases where he may appoint 
a servant instead of an agent. Courts in England, America, 
and India have stated that a main point of difference between 
an agent ai*d a servant lies in the great amount of discretion 
reposed in an agent whereas a servant acts under the immediate 
right of physical control of master. The use of the words 
"acting under the control of" in section i91, appears to permit 
the interpretation that the appointment of a servant is alto- 
gether feasible within the language of that Section. But it 
would be dangerous to carry this interpretation too far} to 
contend that is, that Sec. 191 not only permits but requires 
that the appointee be the agent* s servant. In fact, the language 
of Section 182 defining an agent as a "representative" with its 
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rejection of all use of word "control", lead® some small support 
to this. Passing the obvious reply that the statute expressly 
names the appointee & "sub-agent" rather than a " sub- servant " 
the really important assurer lies is the dual uses of the word 
"control". Whereas it may relate to the physical means whereby 
a servant performs his works, it can also relate to the more 
subtle control over the contract making power of an agent and 
over the manner and guise of his representation of the principal. 
Certainly too, the language of section 192, regarding the powers 
of sub-agents as to third person is couched in agency terms, not 
those of service. Thus, the sub-agent "represents" the principal 
who is now "responsible" for his acts as if he were an agent. " 

It would see® clear, therefore, that while the agent * s appointee 
may become the agent’s servant , there is little in the language 
and nothing in principle that requires it* Thus, in conclusion, 
the appointee may, and in all probability will, be an agent 
rather than a servant. 

Whether a person appointed by the agent to a direct rela- 
tion to the principal rather than as a sub-agent may also in the 
alternative become either an agent or a servant of the principal 
is open to similar set of comments. Section 194 deals with this 
question and, as in other Sections, uses only the word "agents". 
However, it is believed, that this appointee also may be of el the: 
category and that the answer will be found in the nature of the 
subject-matter of the control that the principal has now acquire 
and in the degree of representation rested in the appointee. 

10. Section 182 of the Indian Contract Act 1822, reads thus: "Ax 
agent" is a person employed to do any act fir another or to repri 
sent another in dealing with third person. The person for whom 
such act is done or who is so represented, is called the princi’ 
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Unhappily, no- Indian decisions have been found bearing 
on either of these last tiro questions. 

Exceptions to the general rule of non-delegation have 
become well established, as has been said both in England and 
America. Bowstead states the English^ Law thus : "Me agent 
has power to delegate his authority or to appoint a sub-agent 
to do any act on behalf of the principal". He then lists six 
exceptions which say be briefly summarised as comprising cases 
where (i) there is reasonable usage, in the trade (2) the 
principal knows in advance of an expected delegation, (3) a 
mutual intent to delegate may fee presumed, (4) an unforeseen 
emergency creates a necessity. (5) delegation is necessary 
for execution of the authority and (8) the authorised act is 
ministerial. 

An excellent judicial smaaation of the occasion for 
implying an authority to delegate is found in an opinion fey 
Thesiger, J. , De Bushe vs. Altfeack in 187^ • "... the 

exigencies of business do from time to time render necessary 
the carrying out of the instructions of a principal fey a per- 
son other than the agent originally instructed for the. purpose, 
and where that is the case, the reason of the thing requires 
that the rule should be relaxed, so as, on one hand, to enable 
the agent to appoint what has been termed a "sub-agent" or 

11 . Bowstead "Law of agency" (12th Ed. 19-) art. 41 this 

authority is well supported by a substantial array of 
English decisions. 

12 . (.1878) 8 Ch. D. 286, 310). See also Qubec. By. v, Quinin. 

(1858) 12 Moo P.C.C. 232, 
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"substitute*, and 0 x 1 the other band, to constitute, in the 
Interests' and for the protection of the principal, a direct 
privity of contract between his and. such substitute. And we 
are of opinion that an authority to the effect referred to 
nay and should be implied where, from the conduct of the par- . 
ties to the original contract of agency, the usage of trade, 
or the nature of the particular business which is the subject 
of the agency, it may reasonably be presumed that the parties 
to the contract of agency originally intended that such autho- 
rity should exist, or where, in the course of the employment, 
unforeseen emergencies arise which impose upon the agent the 
necessity of employing a substitute; and that when such autho- 
rity exists and is duly exercised, privity of contract arises 
between the principal and the substitute and the latter 
becomes as responsible to the former for the due discharge of 
the duties which his employment easts upon him as if he had 
been appointed agent by the principal himself*. 

In the United States the most comprehensive treatment 

of the authority to delegate is found in the Ee statement of 

Agency (2d. Ed. ) Four occasions for interf erring an authority 

of an agent to appoint another person as agent of the Principal 

are enumerated in Section 79, and five for inferring an autho- 

13 

rity to appoint a sub-agent set out in Sec. 80. 


13, Sections 79 and 80 of the Restatement of Agency 

Second are here reproduced. 

79. then authority to appoint an agent is inferred. 

Contd. . * « 
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The function of the American Restatements (for there 
are many now completed) is n to state clearly and precisely in 
the light of the decisions the principles and rules cf law*. 
The field of authority to delegate is no exception and an exa- 
mination of decisions in that country will amply support the 
propositions set forth in the Sections of the Ee statement of 


14. Continued ... 

Unless otherwise agreed, an agent is authorised to 
appoint another agent for the principal if : 

(a) the agent is appointed to a position which in view 
of business customs » ordinarily includes authority to appoint 
other agents; or 

(b) the proper conduct of the principal’s business 
in the contemplated manner reasonably requires the employment 
of other agents; or 

■ (c) the agent is employed to act at a place where or 
in a business in which it is customary to employ other agents 
for the performance of such acts; or 

(d) an unforeseen contingency arises making it impra- 
cticable to communicate with the principal and making such an 
appointment reasonably necessary for the protection of the 
interests of the principal entrusted to the agent. 

80. When Authority to appoint a subagent is inferred. 

Unless otherwise agreed, authority to appoint a sub- 
agent is inferred from authority to conduct transaction for 
the principal for the performance of which the agent is to be 
responsible to the principal if : 

(a) the authorised transaction cannot law-fully be 
performed by the agent in person ; 

(b) the agent is a corporation, partnership of other 
organization. 

(c) the business is of such nature or is to he con- 
ducted in. such a place that it is impracticable for the agent 
to perform it in person. 

(d) the appointment of subagents for the performance 
of such transaction is usual, or the principal has reason to 
know that the agent employ* s sub-agents; or 

(e) an unforeseen contingency arises in which it is 
impracticable to communicate with the principal and in which 
such an appointment is necessary in order to protect the inter- 
ests of the principal entrusted to the agent. 
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agency dealing with delegated authority, and with the various 
Ik 

exceptions to the generally accepted rules. 

In India, our contract Act expressly provides two 
exceptions. These are found in the sane section (190) that 
asserts the general rule of non-delegation. The first of 
these describes a case where "fey ordinary custom of trade a 
sub-agent may fee employed; 15 the second deals with a case where, 
"from the nature of the agency, a sub-agent must fee employed*, 
note that the first depends on a trade custom, rather than a 
non-commercial custom anil that the second would seem to des- 
cribe a case of implication from necessity. More important, 
note that tooth instances, relate to the appointment of a sub- 
agent, *a person acting under the control of the original 
agent* (toy Sec. 191) rattier than of one designated toy the agent 
to become an agent of the principal. 


On comparison with the English exceptions noted fey 
Bowstead these Indian Illustrations would seem to fall within 
at least numbers (i) and (5). As for the American Restatement 
they will fee found under Sec. SO (a) and possibly (c) and (e) 
respectively. 


1^. "authority to delegate delegated powers to is found fey 
implication from the extent and general nature of the 
business in the original authorisation* and this may fee so 
even where the agents duties Involved "the exercise of personal 
skill and judgment* if they "require the services of sub-agents*. 
Insurance Co* v. Thoraton, 130 Als, 332, 30 So. 014 (i&Ot) For 
general discussion of American eases see Philip Mechem, •out- 
lines of agency* , 4th ed, 19 see etseq. 
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Unfortunately only one decision has been found inter- 
preting the exceptions enumerated in Sec# 190. Tills is the 

15 

case of Lai Book -Syndicate vs* Finlay Fleming & Co* and turns 
upon the application of the second of the two: necessity.. In 
that case the Syndicate plaint iff -appellant, located in India, 
had appointed the respondents, Finlay FI earning & Co. , also- in 
India as their agents to- sell wolfram in England, during World 
War I. The respondents in tarn appointed Hess Milne & Co. , 
also in England as sub-agents to do this work. Referring to 
Sec. 190 of the Contract Act the High Court of Bangoon stated 
"The respondents have no 'London Business house, and from the 
nature of the agency it is manifest that, in order that they 
sell wolfram in time of war, they would have to appoint a sub- 
agent in England. Apart from this, purchasers at that time 
would have been (Chary) of entering into contracts with a 
foreign principal, because of the difficulty of suit and other 
matters. We hold that there was authority t© appoint a sub- 
agent to sell the ore, and that it cannot be held that the 
respondents contracted to sell the ore personally". 

Certain sections of the Indian Contract Act invite a 
further comment. This relate t© the contrast between the rela- 
tions of (a) the parties as among themselves and (b) as to 
third persons of the three individuals, who make up the rela- 
tion itself, principal, agent and appointee, it will be recalled 
that the latter may be either an agent or a sob-agent of the 
principal. Sec. 192 deals with cases where the agent has acted 

15. A. X.E. 1923 Rangoon 84, ' 
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within his proper authority! it sets oat the rights of the 
parties both inter se, and as to third persons* Section 193 
however, is concerned with unauthorised appointments by the 
agent and it too deals with both the internal rights of three 
original parties and the rights of outsiders with whom the 
appointee has dealt, these sections recognise that the rela- 
tion of principal, agent and appointee inter se may not be the 
same as when a fourth person is introduced into the situation, 
they apply this distinction to each of the primary relations, 
when the agent was within the authority and when he was not. 

In the former, the principal is bound by the appointee* s 
acts "as if he were an agent originally appointed by the prin- 
cipal" (Sec, 192). Whereas in the latter only the agent is 
bound; the principal is not bound to the fourth person "nor 
is that person responsible to the principal "(Sec, 193). Thus 
do the contracts of an authorised sub-agent obligate the prin- 
cipal while those of the unauthorised fourth person bind only 
the agent. 

One small item remains where an agent is choosing an 
agent for the principal, as distinguished from a sub-agent , the 
contract act imposes on the agent duty of ordinary care in 
making the selections: only if he exercises this he protects 
against liability for negligence by the appointee (Sec. 195) • 

Unhappily, there appear to be no reported decisions 
bearing on these distinctions. They are, however, reasonable 
and entirely consistent with the common law of agency. 
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In smaary it aay be said that umder both American 
and English Law the general role of non-de legations is recog- 
nised tout that in each of these countries there are equally 
well established exceptions* As has been seen, the Indian 
law as expressed in Sec* 190 of the Contract Act recognises 
the same general principle, the exceptions, however, are 
more specifically expressed and are strictly limited to two 
toy the language of the Act. One of these, it will toe recalled 
iff "when permitted toy custom or usage® and the other "where 
from the nature of the agency a sub-agent must toe employed”. 

However, it would seen entirely permissible to infer 
from Section 190 a further instance of implied authority to 
appoint a sub-agent. This derives from the general principle 
of non-delegation as expressed in the opening sentence: "an 
agent cannot lawfully employ another to perform acts which he 
has expressly or impliedly undertaken to perform personally”. 
Acts which have not been so undertaken clearly are not within 
the statement. In other words, they are not in a true sense 
exceptions, tout more accurately are not covered at all toy the 
phrasing of the Act. Certainly any Act of ministerial charac- 
ter, not requiring the exercise of skill or involving personal 
confidence would fall within this category. Other sources of 
implied authority of an agent to appotfc a sub-agent under Eng- 
lish © t American Law deriving from apparent or incidental 
authority are certainly not covered toy the language of Sec. 
190. However it is the author 1 s opinion that such authority 
in an agent may toe implied according to certain other sections 
of the Indian Contract * 
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Thus, Section 187 recognises authority "to he inferred 
fro® the circumstances of the case" and includes "things 
-spoken or written, or the ordinary course of dealing" among 
such circumstances. See® 188 expands still further this area 
of Implication by including an act "necessary to do" the act 
expressly authorised, and where the agent’s authority is "to 
carry on a business" he Ms also authority to do what is nece- 
ssary for the purpose, or usually don© in the course, of 
conducting such business"* Finally, Sec, 189 recognizes am 
authority to be inferred from an emergency, These three 
Sections relate to an agent's authority generally, they are 
not restricted as are Sections 190-195, to the problem of 
delegation. They enumerate a series of occasions for inferr- 
ing authority in the case of all agents. It will be contended 
that am agent who has been given authority to appoint either 
a sub-agent or another agent is not thereby deprived of the 
statutory authorities that would otherwise be his. 

The difficulty with this position lies in the fact that 
Section 190 sets up the general rule of mom-delegation and then 
creates expressly two exceptions. It would seem doubtful whe- 
ther the general sources of implied authority can be used to 
expand these exceptions and to include new ones, 

Unfortunately, there are no cases in India which throw 
any light on these view. It must, however, be pointed out that 
the development of this interpretation by the author that 
recourse to Sections 187 - 189 can be had for expanding the 
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grounds of exceptions stated la Section 190 to the rale of 
non-delegation is problematical because of the uncertainty 
of whether the courts will rely upon these other section.® of 
the contract Act in case they have concluded that the authority 
is not to he found In Section 190, 

fhe author, however, offers the following reasons for 
expanding the exceptions already stated In Section 190, hy 
recourse to other Sections, namely Sections 187-188 of the 
Act 

(l) It is a well known rule of construct ion of statutes 
that when there are seme sections ia it which are specific or 
of limited scope the general section oust give way to the more 
specific os a particular matter. But this rule Is applicable 
only when they overlap in their scope. (2) Sections 190 1*0. A. 
deals specifically with the implied authority of an agent to 
appoint a sub-agent under two different circumstances already 
discussed before. Section. 187 to 189 deal generally with the 
implied authority of an agent to do certain acts on the ground 
that such acts can be perforated because the circumstance® of 
the cases permit it within the purview of Section 187 or that 
the acts are the outcome of his incidental authority within the 
meaning of .Section 188 or that they can he done with justifica- 
tion on the ground of an emergency (3) Sections 187 to 189 deal 
specifically with the subject of implied authority of an agent , 
and since trade usage or custom of the trade is not mentioned 
in either of the earlier sections {187 to 189) , it was pre- 
sumably thought necessary by the framers of the Indian Contract 
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Act, in the opinion of the author, to fee specifically mentioned 
as a ground of implication* The second ground of exception 
in Section 190 which authorises an agent to appoint a sub -agent 
is w where from the nature of the agency a sub-agent must fee 
employed". The language of the exception clearly lends support 
to the view that an agent 1ms no option is the circumstances 
of the case but to appoint a sub-agent. Considering the lan- 
guage of the exception to that of section 188 we? find that 
whereas the circumstance contemplated under Section 190 are 
such that make the appo intaent of a sub -age at indi spent sifele, 
under Section 188 the language does not suggest such an extreme 
necessity, but a necessity which may be 1 usual * . The difference 
between the two positions though not marked is appreciable. 
Necessity is the touch stone of both the cases but under sec- 
tion 190 there is no option whereas under Section 188, authority 
though justified has not the element of being imperative or 
indispensible in the sense that the whole business in hand would 
collapse. (3) Even if the difference pointed above may not be 
clear enough none the less it justified the framers of the Act 
to mention it as an exception in Section 190 for avoiding any 
chance of difficulty which might arise on account of a diff- 
erent interpretation being put of the relevant Sections of the 
Act. 

(4) The grounds of the exceptions mentioned in Section 
190 are, it is submitted cover an entirely new field from those 
to be found in Sections 187 - 189 j for these reasons it is sub- 
mitted that on a fair construction^ of the Sections it will he 
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proper for the Courts wherever any case comes before them for 
decision to extend the grounds mentioned in the above Sections 
as supplementing Section 190. The author believes that it is 
desirable to liberalise some what the occasions when an agent 
will he deemed to have authority to delegate. Certainly the 
courts in America and England have long since been of this 
opinion. Since the two exceptions to the rule of non-delega- 
tion, plus the instance of a ministerial act ( which is not a 
true exception) , at present comprise all the occasions when it 
is clear that an authority to delegate can be found, and since 
there is at least a reasonable doubt whether the courts will 
engraft others by recourse to Sections 187 - 189 of the 
Contract Act, it is therefore suggested that Section 190 of the 
Act be amended to recognize expressly the other exceptions now 
so well established elsewhere. The author tenders a tentative 
language for the proposed amendment. The author however, feels 
that before the amendment is finally adopted by the legislators, 
far more study of foreign authorities will be necessary. ■ 
Undoubtedly the matter merits legislative action and in finally 
preparing the language of a proposed amendment it is suggested 
that examination he made of the court decisions in other eommon 
law countries, of such legislation as they or their separate 
states may have adopted, of the writings of scholars such as 
Floyd B. Meehem, Phillip Mechem and Warren Seavey in the United 
States of America, of Bowstead and others in England, and par- 
ticularly of the American Restatement of Agency, for that is 
Itself the scholarly product of an aggregation of common law 
decisions* The following is the tentative language for Section 
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190, propose# to be amende#. "No agent has power to delegate 
his authority or to appoint a sub-agent to do any act on behalf 
of the principal, except with the express or implied authority 
of the principal. The authority of the principal is implied in 
the following cases 

(1) Where the employment of a Sub-agent is justified 
by the usage of the particular trade or business in which, the 
agent is employed. 

(2) Where the principal knows, at the time of the 
agent’s appointment, that the agent intends to delegate his 
authority. 

(3) Where, from the conduct of the principal and agent, 
it may reasonably be presumed to have been their intention that 
the agent should have power to delegate his authority. 

(4) Where, in the course of the agent’s employment, 
unforeseen emergencies arise which render it necessary for the 
agent to delegate his authority, 

(5) Where, the authority conferred is of such a nature 
as to necessitate its execution wholly or in part by means of a 
deputy or sub-agent, 

(6) Where the act done is purely ministerial, and does 
not involve confidence or discretion. 

(7) Where, from the circumstances of the case, it app- 
ears reasonable that the agent may employ a sub-agent in the 
best Interest of the principal. 
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file tentative recommendations suggested by the author 
for amending the Indian Law, remain to he examined from the 
.view point of safeguarding the competing interest of an agent 
as against his principal. It has to he seen how far they 
affect a happy compromise between the competing or differing 
interests of the principal and the agent, ftie rule of non** 
delegation obviously is based on the principle that a Principal 
must get the benefit of the undivided attention and services 
of his agent for the cogent reason that he relies on his skill, 
judgment and honesty, Ihile a complete departure from the rule 
would be fatal to the interest of the principal, law must attempt 
to affect a happy compromise between the competing interests. 

For various justifiable reasons, an agent may not be 
able to spare his full time to undertake the work of his prin- 
cipal as h© has his own problems. By my of illustration a few 
instances may be taken. A busy advocate or an engineer may 
have various engagements and it is not feasible, in most cases, 
for him to undertake the work of one of Ms principals alone 
to the exclusion of the others, without delegating Ms autho- 
rity to others. Law should in such oases effect a compromise 
by permitting the employment of other advocates to work under 
him subject to his general supervision and control, and in the 
case of am engineer to employ another engineer or overseer under 
similar safeguard. Agents who are non-professionals or non- 
technicians may have similar problems of their own, and have 
an equally good case for delegation of their authority to sub- 
agents. 
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Am objection regarding the ease here made out by the 
author that an agent* s ooipsting interest should be protected 
may be noted# It lias been said by important Jurists that every 
individual interest need not be recognised and that in many 
cases- one interest may be preferred over another. This objec- 
tion, as it is, is no doubt true. But a critical study of the 
Jurisprudence of interests written by eminent jurists clearly 
show that in every society in any country at any given period, 
law has taken note of the prevailing values recognised then by 
the society and in the light of that has tried to resolve con- 
flicting interests* India to-day has a socialistic pattern 
of Society and it therefore appears that there is now a reason- 
able case for recognising the interest of an agent. Judging 
the Question from the well known principle of * business con- 
venience* and needs of commerce which must be regarded as the 
guiding test in Commercial haw; recognition of the competing 
interest of an agent also appears desirable « 

In post independant era in India the success of any 
business enterprise is largely due to the drive, initiative 
and cooperation of agents, and therefore the role of agents 
should be appreciated and due regard must be had in protecting 
their interest as otherwise , business must suffer. There is a 
growing consciousness to-day that freedom of contract may b® 
controlled by law and affect has been given to It in the indus- 
trial sphere. By protecting the interest of an agent, the 
following main benefits accrue t- 

(i) In India to-day there is dearth of skilled pro- 
fessional people and by permitting delegation 
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many businessmen (principals) would be beite- 
fifted and. not merely one alone, 

(ii) fhe public is benef ittod in two ways 

(a) it provides greater employment (b) more 
people can have the benefit of services or 
advice of stilled professionals. 

The modem trend of thought in most progressive 
countries is that by recourse to higher principle protection 
should be offered to the economically weaker classes and this 
principle may well be extended in the present case. 

It may be recalled that the various exceptions recog- 
nized to the rule of non-delegation in England or America 
have considerably improved the agent * s position, nevertheless 
the author is of the opinion that the thesis her® presented has 
never been the reason of recognising these exceptions and. by 
recourse to this theory it may be possible to add many more 
exceptions to those already made. 
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CHAPTER V 

AGBMT*S IMPLISB AUTHORITY DERIVED FROM 
PSfiGE OR CUSTOM OF TRADE 

flie Indian Contract Act, 1872, contains no provision 
expressly relating to custom or trade usage es a source of 
implication of authority. On the other hand, there are two 
Sections which bear by indirection on this issue. Sec. 1 con- 
tains a broad generalization as to all contract terms, to the 
effect that nothing in the Act shall affect ’any usage or cus- 
tom of trade* * A decision of the Privy Council 4 has indicated 
that the effect of this clause has been to leave custom and 
usage entirely to the realm of judicial decision. Since the 
contract Act applies to contracts of agency as much as to any 
others, the effect of both the language itself of Section I 
and of its interpretation would seem to he to leave custom 
and usage as a source of authority fully as undealt with hy 
legislation as in all other cases of implied contract terms. 

2 

fhere is, however, another section of the Contract Act 
that hears somewhat more directly on these conclusions. This 
deals with the relation of principal and agent inter se, rather 
than with an agent* s authority to obligate his principal in 

1, Irrawaddy Flotilla Company et. 18 Calcutta 620 at 626. 

2. Sec. 211* 
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dealing with third parties. In setting oat an agent’s duty to 
his principal, the statute takes account $f custom in this 
respect; it obligates the agent to conduct his principal’s 
business "according to the custom which prevails in doing 
business of the same kind at the place where the agent conducts 
such business", and makes the agent liable for loss in the 
event he "acts otherwise". 

This clearly introduces custom directly into the rela- 
tionship and it would be logically difficult to assert that 
this provision does not authorize an agent to do as to third 
persons what it obligates him to observe for his principal , 
nor is this conclusion irreconciliable with the effect of 
Section 1 of the Act. The two sections taken together, assert 
that the Act is to have ’no effect on custom or usage of trade’ 
(Sec, 1) , but that ' custom shall govern between the parties 
and therefore by necessary implication, must become an autho- 
rity as to third person. Surely thus, to recognize custom in 
Sec. 211 is to say affirmatively what Sec, i says negatively. 

It should be observed in passing that * usage of trade* is an 
item not to be effected under Sec, i, but is not preserved as 
part of the agent’s obligation in Sec. 211. It becomes rele- 
vant them to determine what meaning the courts have given both 
of these terms. 

3 

The essential attributes of a custom are i- 

$1) it must be immemorial ; (ii) it must be reasonable; 
(iii) it must be continuous without any interruption, and 

3. Paragraph 299 - Halsbury’ s laws of England, 3rd Edition, 
Vol. II, page 160. 





(iv) it must fee certain in respect of its nature* generally » 
as well as in regpeet of the locality where It is saW to 
obtain and the person whom it is intended t© affect. 

file characteristics of a trad® usage" are that it 
should fee notorious, certain, and reasonable, and it must not 
offend against the intention of any legislative enactment. 

So far as the requirements of a general custom are 
concerned, the Indian and the English law are in complete 
accord. The Indian Law, however, is different in respect of 
the concept of trade usage from the English Law. Th© Privy 
Council stated in an Indian ease'* that H . « * the evidence of 
mercantile usage. To support such a ground, there needs not 
either the antiquity, the uniformity, or the notoriety of 
custom • , . * 

While the English Law emphasises, the element of 
notoriety as an essential attribute of a trade usage, the 
Indian law does not consider it necessary for its existence. 

A critical examination of some of the leading Indian 
cases will be helpful in analysing and appreciating the scope 
of the subject. 

An important ease in point is Juggomohan Chose (Appe- 
llant) versus Man lb Chand and Kalsree Chand (Respondent) • 
There, the appellant brought an action against the respondent 

4. Paragraph 343 - Halsbury’s laws of England, 3rd Edition, 
Vol. II, page 184. 

5. f M. I. A. 263 - duggomohun Ghose ▼. Manih Chand & Kalaree 
Chand. 

6. t M. I, A. 263. 
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upon three distinct contracts which were in the nature of a 
wager between the®. They related to the average pihce of 
opium at the first Lelaum or Public sale by the Government for 
the year 1846. These contracts were known as Tajee Hundee 
Chittees, and were, with the exception of the dates and sums, 
couched in similar terms. The plaintiff stated in his decla- 
ration that the defendants had undertaken in consideration of 
8s. S00/- that were paid to then, that if the average price per 
chest of Patna Opium at the next ensuing public sale rose 
above 8s, 1,300/-, they would pay him such excess or difference 
within a reasonable tine after the said sale. It was found as 
a fact that the. average did exceed 2s. i , 300/- per chest and that 
the sale had taken place on the 7th December, 1846. The defen- 
dants had not paid the difference as stipulated and hence the 
suit. The plaintiff claimed the principal sum due them. The 
liability in respect of this sun was not disputed, but payment 
of interest which was also claimed was challenged by the defen- 
dants, The plaintiff set up an usage or custom of trade to pay 
interest on overdue obligations, but the trial court was not 
satisfied with the state of the plaintiff 1 ® proof and directed 
a verdict for the principal sum only* On appeal, the Privy 
Council stated "It remains now to consider the other ground on 
which the plaintiff relied, the evidence of mercantile usage. 

To support such a ground, there needs not either the antiguity, 
the uniformity, or the notoriety of Custom, which In respect 
of all these becomes a local law. The usage may he still in 
course of growth; it may require evidence for Its support in 
each .ease.; but in the result it is enough if it appears to he 
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so well-known and acquiesced Is, that it may he reasonably 
presumed to bare been aa ingredient tacitly imported by the 
parties into their contract, **7he Privy Council concluding 
that the plaintiff* s evidence while inconclusive, was stiff 1- 
oient to require explanation directed a new trial. 

The importance of this case lies in the clear statement 
made that for a mercantile usage in India notoriety is not an 
essential ingredient. The reason is obvious , for in India when 
the Indian Contract Act was enacted, trade and Commerce, were 
in their infancy, and it would be fatal to the growth of 
mercantile usages, if such an ingredient was insisted upon as 
an essential element of it; though in England, we find that 
the courts Insist upon notoriety as an essential element of 
mercantile usage. The case is equally important in the sense 
that It points out the requirements of usage of trade. 

In another important case*^, the plaintiff* s fins, 
which was carrying on business in groundnut oil entered into 
two contracts with the firm of the 1st defendant for the pur- 
chase of this oil at the rail road station in Guntur, The 
plaintiff in his plaint relied on a trade usage in the ground 
nut oil business that in contract of sale, the seller, If he 
were outside Guntur, had to take empty drums from the buyer at 
his own expenses, fill them with oil and bring them to Guntur 
Ball way Platform, weigh them and take the contracted price for 
the quality of oil supplied. It was also stated in the plaint 

7. The Hind Mercantile Corporation Ltd. Plaint if f-appellant 
v. Mlrgula Vinkateshwarah and Co, & others; Defdts- 
rtspondents, A. I«E» Andhra Pradesh, 545. 
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quoted* *• * • the words Pakki Aflat have no magical efficacy 
in themselves, They are no more than a ecmi>endious description 
of a body of local usages which vary from market to market* 

K Th© court further observed that any body setting up such a 
local usage must allege and prove the incidents of that usage* 
diving an idea of the trade usage of PakM Adat the Court ■ 
observed that Commission agents in Karachi are in the habit 
of dealing on their own account in the business of the agency, 
without the knowledge and consent of their constituents, The 
High Court, however, was of the opinion in the case that the 
evidence of one ©an and he too the Gomasta of the plaintiff was 
wholly insufficient to establish the existence and legal vali- 
dity of a custom admitted to be at variance with the ordinary 
law of principal anti agent. It is important to bear in mind 
an observation made by the High Court that a usage of this 
kind being both illegal and unreasonable would not be binding 
on a principal not proved to have known it and agreed to be 
bound by it according to English Law. 

The High Court, however, pointed cut that there was 
some difference between the Indian law as laid down in Sec. 215 
Indian Contract Act and the English Law and observed that the 
Court will require strict proof of such a usage and only then 
give effect e to it. The importance of the case lies in a 
clear differentiation that has been pointed out between the 
English Law and Section 215 Indian Contract Act that a usage 
which is regarded as illegal and unreasonable can be upheld 
in India provided any party alleging it can prove its existence 
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by clear and unequivocal evidence, Some observations Bade by 
the Bombay High Court in another ease^, are here quoted as 
they throw helpful light on certain aspects of a trade usages - 

"Whenever a custom prevails, it necessarily leads to 
the establishing of a contract, different in some particulars 
from the written contract, otherwise custom would he useless 
and would never be relied upon. But variation need not be 
contradiction or repugnance. In some cases it is, in some 
it is not* I thinly in this particular case, it is not. * 

A notable case explaining the trade usage of Pakki 
Adat is Jot Earn Sher Singh, defendant-appellants versus Jiwan 

iH 

Bam Sheoll Mai, plaintiff-respondents . There, the plain- 
tiffs, grain merchants at Delhi, carried on business as Commi- 
ssion Agents at Shamil in the Muzaffarnagar district. The 
plaintiffs instituted a suit for accounts against the defen- 
dants. The allegations in the plaint were that they had pur- 
chased 21 Khattis (pits) of grain through the defendants as 
Commission agents, tout they did not carry out their instruc- 
tions and that they had rendered no accounts. The defendants 
In their written statement made out a ease that they were not 
Commission Agents , tout were pucea adat las and acted in complet- 
ing the transaction entrusted to them in accordance with the 
Pakka adat system, which prevailed in the Shamil market* They 
stated that as Pakka adatias they were liable to the plaintiffs 

9* Buttansi Bowfi v* The Bombay United Spinning and Weaving 
Co. I.b.B, 41, Bombay. 

10* A. I.R* 1932 Lahore, 633* 
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as principals and not as agents one! they were* therefore* not 
liable to render any accounts* 

The defendants farther pleaded that the matter had 
been compromised and that the plaintiffs had promised him to 
pay Rs. 1,888-6-6 with interest over and above what had been 
al ready received from then. 

We are not concerned with a detailed examination of 
the various Issues raised in the case, and the decisions thereon. 
We will confine our inquiry as to what the High Court regarded 
as the true test to decide pucca adat system and its chief 
characteristics. The following passage quoted from the Judg- 
ment is Instructive ; 

’'Both parties are agreed that delivery was intended and 
that the transactions were not of a wagering nature. They only 
differ as regards certain incidents of these transactions when 
they are effected through an agent who is known as pacca 
adatia. According to the defendants the position of a Pacca 
Adatia is not that of an ordinary agent who merely brings about 
a transaction between third parties but that he becomes per- 
sonally responsible and both the buyer as well as the seller 
look to him alone for the fulfilment of their contract. ■ If 
the original seller fails to fulfil the contract the pucca 
adatia is bound to find the goods and give delivery or pay 
damages. • If the buyer falls to take delivery the pacca adatia 
can claim damages from him vide paras 6 and 6 of the dastoor-ul- 

1111111 a, ' 
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f!ie learned Judge proceeding further stated thus 5 
*It was next urged that the pacca aflat *msage relied on by 
the defendants in the case is unreasonable as It Involves 
a conflict between the "aflat las" interest and fluty and should 
therefore not be recognised. * Is disposing of these objections 
the Court stated thus s "It is sot suggested that the contract® 
were Illegal, immoral or opposed to public policy and as such 
void under S* 22, Contract Act. It ms for the parties to 
decide on what terms the Contract were to be entered into and 
if the plaintiff’s chose to enter into the contracts with full 
knowledge of the commercial usage governing then there seems 
to he hardly any reason why they should not be held to be 
bound | thereby even if the usage does involve some conflict 
between the "agent* s duty and interest* It may be pointed out 
however that the pacca adat usage is well recognized in Bombay 
and its main features appear to be similar to these pleaded 
in the present case," 

Concluding the judgment his Lordship said "I accordingly 
hold that the custom is not unreasonable and is binding on the 
plaintiffs. 11 

The ease is important in as much as it suggests that in 
order that a usage or custom of the trade may be binding on the 
parties to a contract, it must not be illegal, immoral or oppo- 
sed to public policy and it should not be unreasonable. The 
Court made out a remarkable point that as there was full know- 
ledge in the parties regarding the nature and extent of autho- 
rity exercised by a pucca flat is, the contract based on usage 
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of the trad® ms sot unreasonable inspite of the fact that It 
involved some conflict between the pucca adatias interest and 
duty. The Court did not regard such as usage of trade as 
opposed to positive law or being unreasonable. 

As a comparative study an examination of some leading 

English cases on the subject appears necessary. In Robinson 
11 

v. Mollett , the facts were these 

An agent, a tallow broker ms authorized by his princi- 
pal to buy tallow for him. There ms a custom in his trade to 
buy tallow in his own name in larger quantities than the prin- 
cipal needed. The agent allotted to his principal the amount 
of tallow required by him. The principal refused to accept 
the goods , who re upon the agent sold the tallow and sued the 
principal for the difference in price. The court dismissed the 
action of the agent on the ground that the principal was not 
bound by this custom of the trade of which he had no knowledge 
and furthermore because the effect was to make the agent a prin- 
cipal viz— a— viz third parties, which was inconsistent with 
the character of the broker. This case is important in two 
respects: First, it is an authority for the proposition that a 
principal is not bound by any trade usage of which he has no 
knowledge and second, that any trade usage which intrlsically 
changes the nature of the relationship will he deemed unreason- 
able and, therefore, will not bind the parties. 


11. < 18 ? 5) h. R. 7 1.1*. 802. 



Another case in point is Black 'bum versus TTason • 

There a country broker acting as an agent for an undisclosed 
principal instructed Ms London broker to sell the shares on 
the Stock Exchange. The London broker, having sold the shares, 
mated to set-off against the purchase price a debt owned to 
Mb by the country broker. The court of appeal regarded this 
custom as unreasonable and, therefore, not binding on the 
parties for the simple reason, that it amounted to the legali- 
zing the right of a country broker to pay himself out of money 
belonging to his principal rather than limiting him to his own 
funds. 

IS 

In another important case, Fleet v. Marten , an agent 
had brought raisins for his principal, a portion of which were 
rejected by him. The party from whom raisins were purchased 
sued the agent for non-acceptance. Me gave evidence of a cus- 
tom in the London Fruit Trade that if a broker refused to name 
Ms principal though disclosing Ms existence, the broker him- 
self was liable. The court held that such an evidence was 
admissible. However, Blackburn J, doubted the correctness of 
this view. 

The doubts expressed by Blackburn J. appear to be correc 
inasmuch as the recognition of such custom has the inevitable 
effect of making a broker liable as a purchaser when he is not 
so in fact. 

12. 68 L.T., 510. 

13. (1871) L.l. 7 Q.B* 126, 
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A third case in point is Hutchinson v. T&tham^. 

There a broker without disclosing the name of his principal, 
signed a charter party as # agents to merchants* . The following 
observations of the court may be noted 

w There is good reason for such a custom, with respect 
to many branches of trade of a speculative character, where 
contracts are made through a broker to take advantage of the 
rise and fall of the markets, it may be all important that the 
names of the real principals should not be disclosed • . • If 
the custom does exist, its only effect is to add a term of the 
Contract, and to make the contract, which, prlma facie, is 
that of the principal likewise the agent personally in a parti- 
cular event. n It was further observed toy the court that there 
was no conflict between the custom so admitted and written 
terms of the contract for the custom does not vary or contradict 
the contract, but merely adds a new term. 

On an analysis of the aforesaid cases the following board 
features concerning trade usages in English law may he noted 

(i) In executing his express authority an agent has 
Implied authority to act according to the usage and customs of 
the particular place; market, or business in which he is employed. 

(ii) No agent, however, has implied authority to act in 
accordance with any usage or custom which is unreasonable, unless 
the principal had notice of such usage or custom at the time when 
he conferred the authority or to act in accordance with any usage 
or custom which is unlawful, 

4 A / 4 aval 1L tt. a (1. B. A»OL 
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(ill) The question whether any particular usage or 
custom is unreasonable or unlawful Is a question of law. 

Civ) In particular, a usage or custom which changes the 
intrinsic character of the contract of agency or a usage or cus- 
tom whereby an agent who is authorized to receive payment of 
money may receive payment by my of set off, or by way of a 
settlement of accounts between himself and the person from 
whom he is authorised to receive payment is unreasonable, 

The Distinction drawn between custom and usage in arti- 
cle 298 of Halsbury’s laws of England are as follows 

(1) Immemorial local customs can be clearly distin- 
guished from particular trade or local usage, unfortunately 
these two terms have been often confused, 

(2) In the case of mercantile usage; their importance 
chiefly lie® in the fact that they are imported as a term of 
the contract, 

(3) Mercantile usages lack three of the distinguishing 
features of customs properly so called, first they need not have 
existed from time immemorial t secondly, they need not be con- 
fined to a limited locality; thirdly, usages, however, exten- 
sive if they happen to be contrary to positive law, will , net he 
sanctioned by the Courts. Customs on the other hand may he 
inconsistent with the general law of the country. . 

15. See page 202 ei. seq. - Bal@feuiy , is Laws of England, 

Vol. II, Third Edition. 
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Certain important questions arise in discussing custom 
or usage of tirade as a distinct source of implied authority of 
an agent. The questions are mainly two. They are (i) why is 
an ordinary custom distinguished from trade usage or custom 
of the trade ? (li) What is the meaning and scope of the terns 
"reasonableness* and "against law of public policy," 

From an examination of some English eases we find that 

usage can he broadly defined as a particular course of dealing 

or line of conduct generally adopted by persons engaged in a 

16 

particular department of business life. It may also he defined 
more fully as a particular, course of dealing or line of conduct 
which has acquired such notoriety that persons dealing in that 
business must be taken to have intended to follow that course 
of dealing or line of conduct, unless they stipulate otherwise 
either expressly or impliedly. 

A custom on the other hand has been defined to be "a 

particular rule which lias existed either actually or presumptively 

from time immemorial , and lias obtained the force of law in a 

particular locality, although contrary to or not consistent with 

If ’ 

the general common law of the reala. * In two essential parti- 
culars custom differs from usage of the trade. They are (1) the 
necessity of the existence of a custom either actually or 

16. For Judicial definitions of usages, or for passages from 
which the nature of usage can best be ascertained, the 

following cases may be looked into i (a) Hutton v. Warren (1836) 
1H& 1 466(b) !e North Western Rubber Co. I»td. and Hlttez&aek 
& Co. (1808) 2 X.B. 907, C. A. at R.923 per Buckley L.J, (e) Nelson 
▼, Dahl (1670) 12 Ch. 0.568 C.A, at R.575 per Jessel M.R. 

17. Halsbury' s haw of England 3rd ed. p. 158, 
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presumptively from time immemorial , (2) Confinement of all cus- 
toms to a definite limited locality. In other words there can- 
not he a custom in one place to do something in another place. 

It follows as a necessary corollary from the aforesaid nature 
of customs that it cannot extend to the whole country nor can 
it be applicable to every member of the public for, in either 
of these cases, it would amount to the common law of the country. 

In its strict legal sense custom exclusively denotes an 
immemorial local custom. 

It is to be lamented that some of the Judges have con- 
fused between the words ’custom* and ’usage* , and have made 
indiscreet use of the words. 

The essential requirements of trade usages are :- 

(i) notorious ( 2) Certain (3) reasonable and (4) must 
not offend against the intention of any legislative enactment 
18(a & b) . The importance of an usage lies in the fact that 
it is well known and not that it traces its origin to antiquity. 

The meaning of the term ’Notoriety* is that it must be 
well known at the place to which it applies, it need not be 
known to all the world nor even that it should be known to the 
person against whom it is assented. The usage must be capable 

18. For Judicial dicta upon the general essential requirements 
of a valid usage - See (a) Devonald v. Rosser & Sons (1900) 
2 K.B. 728, C.A. at p. 743 per for/well L.J. , (b) Strathlorne 
Ss. Co. Ltd. v. Hugh Baird & Sons Ltd. , (1916) S.C. H.L. 134 at 
p. 130' per Lord Buckmaster, L.C. 


of ready ascertainment by any person who wishes to enter into 
a contract of which that usage would form part* 

iq 

Every usage must be certain. It must have as much 
certainty as the written contract itself. The reason is obvious 
usage is read as a term of the Contract and unless it is speci- 
fic, it cannot he utilized for the purpose for which it is 
chiefly intended. 

A usage must also be * reasonable 1 • A usage cannot be 
deemed reasonable unless it can be regarded as fair and proper 
and such as honest, right minded and reasonable man would adopt 
A usage which is founded on the general convenience of all 
parties engaged in a particular business can never be regarded 
as unreasonable. An arrangement which it would not be unrea- 
sonable for individual persons to adopt by express agreement 
cannot be regarded as unreasonable if it be adopted as an 
usage. 

Any usage, however, extensive will not he permitted to 
prevail if it be directly opposed to positive law, as it will 
amount to a defiance and obviously contrary to fundamental 
principle. 

Evidence of usage has been admitted as supplementing 
the terms of a contract relating to marine insurance, charter 

19. Sagar v. H. Kidehalgh & Sons Ltd. (1931) 1 Ch* 310 C.A. 
Strathborne S* S. Co. Ltd. , v. Hugh Baird & Sons Ltd. t 

1916 S.C. (H.L.) 134 at 138 per Lord Buckmaster L.C, and 
at p. 140 per Lord Shaw. 

20. Goodwin versus Boberts (1875) L. R. 10 Ex* Ch. 337 at 
page 387. 
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parties, bills of lading, sale of goods, stock exchange 
transactions, building brokers and actors and even to landlords 
and tenant. 

The Restatement of Agency states the American Law as 
follows in. section 36 i- "Unless otherwise agreed, an agent 
is authorised to comply with relevant usages of business if the 
principal has notice that usages of such a nature may exist. " 

It is stated in the comments that the authority of an agent 
is to be interpreted in the light of usage, is not effective 
to contradict the specific terms of an authorization or the 
known desires of the principal ; nor to make unnecessary a 
formality required by law. 

Comments on section 36(c) indicate certain rules by 
which knowledge of the usage nay be inferred, to be possessed 
by the principal. Those circumstances are when the principal 
and the agent carry on business at the place where he ordinari- 
ly conducts his business. The rule is very obvious because 
the principal must be aware of the usages prevailing in the 
place or market where he himself carries on business. But it 
is equally evident that if the principal does not carry on 
that business, knowledge cannot be imputed to him. The idea 
is that if an agent has notice that the principal does not 
know of the usages; the agent is not authorized to avail of 
those usages, if the result of following them would be to 
enter into transactions different from those intended by the 
principal. 

21. Section 36 Comments 6« Restatement of Agency Second p. 125. 
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Again, if a non-professional principal employs a pro- 
fessional principal , the agent can observe the usages of his 
profession in the locality, so far he reasonably believes that 
the principal will be in the know of them and intends' that his 
agent.. would follow the® with, advantage. Aa agent will be deemed 
entitled to such a belief if the usages in question are reason- 
able and consistent with the best interest of the principal. 

Examining comments "on (d) principal and Agent in 
different communities* 1 we find that usages prevailing in a 
different place from where the principal normally carries on 
his business, it will be presumed that he permits his agent to 
follow the usages prevailing there provided "they are consis- 
tent with the declared purposes of the principal and are not 
22 

unfair to him. It has been further stated in the comment 
thus "ordinarily the agent should not act in accordance with a 
usage which not merely permits the execution of his authority 
with respect to the subject matter but which, la addition, 
enlarges the functions which he is to perform, unless he has 
reason, to believe that the principal appointed him with such 
custom in mind. 23 

The various inferences drawn by the courts in America, 
from usage and custom the following has to be borne in mind s 
"The rule is that where a principal entrusts to hi# agent the 
management of business with respect to which there is a known 
and generally recognized usage, as to third persons dealing with 

22 and 23. Restatement of Agency ( Second) Section 36 Comment 
(d) Page 126. 
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such agent the principal will fee held to lave intended him to 
act in accordance with such usage? and in the absence of notice 
thereof, third parties will not he bound by any limitation upon 
such usual .authority, "But this rule has its limitations, for 
instance, it is said by Meches in his recent work on the haw of 
Agency, Section 281; *In order to give the usage this effect, 
it must he reasonable it must not violate positive law, and 
it must lave existed for such a time and become so widely and 
generally known as to warrant the presumption that the principal 
had it in view at the time of the appointment of the agent ; hut 
if the usage was a purely local and particular one; the principal 
may repel this presumption of knowledge by showing that in fact 
he had no notice of it, " 

The American Law on the subject may be thus summarized : 
While usage or custom of trade may he employed for interprettimg 
a contract or controlling its execution, it cannot foe relied on 
for the purpose of chansing its intrinsic character provided it 
is known to the party sought to toe charged thereby, ©r is so 
well settled and so uniformly acted upon as to create a reason- 
able presumption that it was knows to both contracting parties 

24 

and that they contracted with reference to it. 

Under Tennessee Law, usages or customs or trade, to he 
effectively binding in law, must foe imperative, and compulsory 
in character and so well known as to affect the person to fee 

24, Milwaukee A Syoming Ino. Co. v, Johnston 35 Hob. 554, 

S3 N.W. 475 (1892) : See Prof, R,E. Mathews, Work on 
■ “Case® and Materials on Agency and Partnership* 

Second Edition P, 155 note 6. 
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bound with knowledge of them and raise the presumption that 

29 

he dealt in reference to them. 

In Jarka Corporation of Baltimore v. Pennsylvania E. 
Co*^, It was held that a custom prevailing only in the part 
of Baltimore to the effect that it was duty of railroad embraced 
within its transportation contract to hear the cost of shifting 
each of a string of casi placed alongside pier so as to make 
it accessible in tarn of ships tackle was not such a general 
•custom’ as would establish a rule of law resulting in the 
addition of an implied term to contracts of transportation 
established by purchased tariffs as a matter of law. 

In U. S* versus Stanolind 6 rude Oil Purchasing , the 
court makes out a very important point is suggesting a criteria 
for a general usage. It is stated in the judgment that a usage 
recognized and observed by those sngaged in a particular trade 
throughout a state is a ’general usage’ even though usage is 
not observed in every individual transaction. In Sickelco v. 
Union Pac. B,Ce. , 28 the court makes out some important points 
which have to be borne in mind as a criterion for judging the 
validity or applicability of an alleged usage. 

In the aforesaid ease, it has been held that a usage or 
'custom of trad® must be certain and uniform in' order to be 

25. Tennessee Enamel Mfg, Co. v. Stoves Inc. , 19c P 2d. 863. • 

26. 130 F. 2d. 804. 

27. 113 F. 2d. 194. 

28. Ill F. 2d. 746* 
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binding and it is not sufficient that it is merely as certain 
as the nature of the business to which it applies will permit 
and a loose or variable practice or alleged usage which leaves 
some material element to individuals discretion will not control 
the activities of the parties to the contract. A custom which 
is general and established raises a presumption of its reason- 
ableness and the burden of proof if on party asserting Its 
unreasonableness. 29 In most of the American states, the law 
is that a custom cannot be looked to change a, rule of law. In 
Peebles versus Prudential Insc. of America , the customary 
rights and incidence universally attaching to the subject matter 
of contracts in the place where made are impliedly annexed, to 
the language and terns of the instrument unless expressly 
excluded. 

In Dixon Irmaos & Cia Ltd. , versus Chase Nat. Bank of 
City of New York 31 , the Court laid down an important principle 
of law to the effect that when usage or custom is considered 
with relation to the terms of a contract, it is done upon the 
theory that the parties contracted with the usage or custom 
in mind to the end that in construing the contract the Court 
may arrive at what the parties intended by the words used and 
with such proof of contracting parties may be held to have 
inferred that they would be bound by such usage. In another 
important case Wilson Distilling Co. v. Foust Distilling Co. 32^ 

29* Shipley v. Pittsburgh & L.E, R. Co. 83F, Supp* 722. 

30. 110 F. 2d. 76. 

31. 

32. 60 F. Supp. 373. 
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the court laid down as important principle that custom or usage 
may not be shown to vary the terms of a written contract unless 
the custom or usage is so well established, general and uniform 
that parties are presumed to contract with reference thereto. 

This case it is submitted does not lay down the correct 
law for it is & well known principle of law that express terms 
always excludes all implied terms flowing from any of the 
diverse sources of implication including custom or usage of the 
trade. If, however, the court merely was speaking of a 
* custom of the realm* which has the force of law, undoubtedly 
in such a case it must have precedence over the written term 
of a contract. 

33 

In Crooks Tormina Warehouses Chicago, iii, versus C. S. , 
the Court laid down a principle of law which helps to clarify the 
apparent anomaly presented by the case just cited above. The 
court held in this case that an express provision in a written 
contract cannot be varied or modified by custom or usage hut 
where the provisions of the contract are ambiguous evidence 
of custom or usage may be received to show the intention of the 
parties. 

Reviewing the American case law on the subject of 
implied authority, flowing from usage of trade in favour of an 
agent it must be pointed out that the Restatement of Agency 
already referred to earlier no doubt clarifies certain doubtful 
points, for instance it has elaborated the various circumstances 
in which a principal will be presumed to have knowledge if an 


33. 92 Ct. Cl. 401 
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usage of trade, and so far as ft goes it is most commendable. 

It is however to be lamented that neither the Eestatement nor 
the American cases throw any light on the differences that 
exist between custom and usage of trade. Far fro® explaining 
the reasons that may properly fee advanced for holding that cus- 
tom and usage of trade require different ingredients for their 
existence, no where do we find that this question ever presented 
itself to the mind of the great American Judges. It is res- 
pectfully submitted that such an important question ought to 
receive their attention. 

Having examined the Indian Law and comparative law in 
England and America , we are driven to the conclusion that none 
of the laws come to our juristic expectations. Atleast one 
very important point has not been touched upon and it is why 
the requirements for the existence of custom and usages of trade 
are different. To the writer it appears that from their very 
nature, trade usages have entirely a different^ function to 
perform. They are a magnified form of a course of dealing 
confined to a particular business and sometime to a certain 
place only where businessmen concerned adopt for their own 
convenience a certain course of dealing. If this thesis were 
to be accepted the conclusion is irresistible that a trade 
usage must dispense with the ingredients of antiquity, 
unformlty or notoriety. 

The purpose and history of trade usage and customs 
account for their respective differences. Before concluding 
the discussion of the subject it appears necessary to discuss 
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some of the Important problems of policy and purpose that 
under-lie the principles of law. Obviously, the purpose of a 
trade usage is to facilitate businessmen in adopting a certain 
course of conduct in their business for otherwise agents in 
respect of such matters have constantly to obtain permission 
from their principals. The problem really is what should be 
the necessary requirements for establishing a trade usage 
which would bind the principal, agents and third party. In 
England notoriety of trade usage is insisted upon, but not so 
in India. A trade usage is regarded to be an implied term of 
a contract. It is, therefore, necessary that the interest 
of the principal and the third party must also be protected. 

The Indian law, therefore, does not insist on the notoriety, 
of a trade usage as a necessary requirement , but that it should 
be well known and that the principal should be aware of the 
existence of a trade usage on which the agent relies in deal- 
ing with the third party. The American He statement of Agency 
has dealt at some length the way to find out whether in a 
certain state of circumstances a principal will he deemed to 
have knowledge of a trade usage and it appears necessary that 
in drafting a new section in the Indian contract Act we may 
utilise the benefit of the discussion to be found in American 
Law, as enshrined in the American Restatement. There is 
another point to be considered in regard to trade usages and 
it is as to what limits should be imposed within which trade 
usages can he permitted to prevail. As already stated earlier 
the purpose of trade usages are limited. It is usually to be 



181 


found that when considerable number of men of business carry 
on one side of a particular business they are apt to set up 
a custom which acts very much in favour of their side of the 
business and so long as they do not transgress with some fun- 
damental principles of right and wrong they may he permitted 
to establish such a trade usage but it is necessary that the 
trade usage must not be fundamentally unjust to other people 
and it has, therefore, been deemed necessary that when a trade 
usage is sought to be enforced against the person who is igno- 
rant of it; it will be deemed to be unreasonable, contrary to 
law, and void. In fairness, therefore, to the principal the 
agent and the third party it appears necessary that the ingre- 
dients of trade usages should be that they are reasonable, 
certain, well-known, not against positive law. Unfortunately, 
in the Indian Contract Act we have no section which lays down 
the requirements of a trade usage subject to which it can form 
a part of the contract as an implied term. It is, therefore, 
recommended that a section should be added in the Indian Contract 

S 

Act which clearly lays down the ingredients of a trade usage and 
also that trade usage would form an implied term of a contract 
between businessmen wherever it prevails. In drafting the new 
section it is recommended that help should be taken from the 
American Restatement of Agency, second edition, by adding some 
illustrations given there explaining the circumstances in which 
knowledge in the principal will be presumed for the existence 
of a trade usage which will bind him, and also add some illus- 
trations given there to explain what is reasonable, certain 
and against positive law. 
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CHAPTER VI 


CONCLUSION 

Having examined at some length the entire Indian Law 
hearing on the subject of the implied authority of an agent, 
certain broad conclusions can now he drawn. The Indian law 
is contained in the Indian Contract Act, 1872, and it is no 
wonder that it does not keep a breast of modern changes that 
have been brought about by enormous growth of business, indus- 
try and trade in post independence era. In the Agency field 
consisting of the relation of principal , agent and the third 
party , many new problems now arise as a consequence of expand- 
ing business relationship with all its attendant complexities. 
The existing law was suitable only because trade and commerce 
were in their infancy. 

The new problems that require solution are many, and 
have been mentioned and discussed in the previous chapters 
under appropriate heading, and also In the introduction of the 
thesis. It may be recalled that both the relevant sections of 
the Indian Contract Act that bear on the subject of implied 
authority of an agent as well as their Judicial interpretation 
fail to furnish any satisfactory solution of the problems. 

The authSr accordingly has endeavoured to suggest changes in 
the existing law, as well as a change in judicial outlook, so 
that the law may meet modern requirements of an expanding and 


progressive society* 
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A perusal of the thesis would show that bios t of the 
recommends t ions made for amendment of the existing law are 
mainly drawn from the English and American law. The author 
is of the view that since business conditions in India after 
the post independence era are not different from those prevail- 
ing in these foreign countries (U.K. and U.S*A. }» the agency 
laws of. these countries, which have successfully operated in 
these countries, can he utilized with equal benefit in India, 
provided we heap in Bind the environmental differences existing 
between India and the other foreign countries - U.K, & TJ.S.A. - 
and make necessary adjustments. 

The other important point that is noteworthy is that 
Judges in India, while deciding cases on Agency, have utterly 
failed to discuss even by way of observation, the two important 
theories, referred to on pages 8 to if of the thesis, which the 
judges in England have regarded as the basis of implying terms 
in a contract. The author is of the opinion that such a dis- 
cussion was very necessary la order that the Bar and the Bench 
alike would have benef itted in tackling future litigation 
concerning -implied authority of agents. The Judge® in England 
and America have discussed the respective merits and demerits 
of these two theories and the same has greatly facilitated and 
enlightened the Bar and the Beneh with the inevitable conse- 
quence that the legal development of the branch of law we are 
here considering ha# been very satisfactory. The author* there 
.fore, trusts that in future our Judges will adopt the same 
practice and confer benefit on .the Bench and Bar alike. Before 
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concluding the thesis, it appears necessary to discuss, what 
appears to the author, a very redeeming feature of Indian 
Law* In Sec. 1ST, Indian Contract Act, 1872, there occurs the 
words "circumstances of the case", and the language of the 
Section read as a whole, os a proper interpretation, shows that 
implication of authority arises iron the "circumstances of the 
case". 


Unfortunately, decided cases in India do not suggest 
that the expression can lie interpreted as widely as the 
courts have done in England. It may he recalled that the courts 
in England have presented a theory already referred to in the 
Introduction of the thesis, that terms can be implied according 
to circumstances of the case, and it is interesting to note 
that the illuminating discussion already referred to shows 
that tanas can he implied in a contract os the basis of the 
changed social and economic circumstances in society, The 
author is of the opinion that the same interpretation can he 
adopted by our Judges, and that will have the salutary effect 
of ensuring proper legal devel opiaent of the implied authority 
of an agent in India. Regarding other shortcomings, as well as 
merits, enough has already been indicated in the foregoing 
chapters and do not need repitition* The author trusts that in 
presenting this thesis, he lias made some contribution to legal 
learning, especially, so, as the subject of study presented a 
virgin soil* The author trusts that the discussion will be 
found to he of interest, and of some value to the members of the 
Bar and the Bench, as well as to scholars of law. 


